M —  NIGERIA INFRASTRUCTURE
L] L ADVISORY FACILITY
A DFID Funded Programme

Implemented by Adam Smith International
Project No. E 49

MODEL VESTING CONTRACT

BETWEEN

[Insert name of Seller (Generating Company)]
AND

[Insert name of Buyer (Distribution Company)]

DISCLAIMER
This Model Vesting Contract has been prepared only as a guide and may not contain all of the provisions that may be
required by the parties to an actual Contract. Use of this model Contract or any portion or variation of this model shall
be at the sole discretion and risk of the user parties. NIAF, Adam Smith International and its consultants disclaim any and
all interests or liability whatsoever for loss or damages that may result from use of this model form or variations of this
model form.

Adam Smith

DFID &5
international
Development




Model Vesting Contract DRAFT 0.5 November 2008

ARTICLE 1 - DEFINITIONS & INTERPRETATION ....ccccviiiiiiiieieie e 6
L1 DEIINITIONS ...ttt b et 6
1.2, INTEIPIELALION ..ottt 15

ARTICLE 2 — SCOPE ..ottt bbbt 16
2.1, SCOPE OF AQIEEMENT ..ottt 16
2.2, RESEIVEA RIGNIS......iiiiiieiie e 16

ARTICLE 3 - CONDITIONS PRECEDENT ......ccitiiieiieiese et 17
3.1.  Seller’s Conditions Precedent ..........ccovviiiiiiiiiiiiiiiiie i 17
3.2.  Buyer’s Condition PreCeUBNT .........ccviieiiieiieie st 18
3.3.  Satisfaction of Conditions PreCeUBNT ........coiveveiiiiriiiiieiee e 18

ARTICLE — 4 EFFECTIVE DATE ...ttt 18
4.1, EFFECHIVE DAE......oiiiiieeieieie e bbb 18

ARTICLE 5 — FACILITIES ..ottt sttt 19
5.1.  Seller’s Plant and Faciliti€S .........ccuviiiiiiiiii i 19
5.2.  Design and STaNCArdS ..........ccooeiiiiiiiieiiie sttt 19

ARTICLE 6 - PLANT AVAILABILITY Lottt 19
6.3, CAPACILY TESTING. ... eeeeirireiitiitese sttt bbbttt 20

ARTICLE 7 — NOMINATIONS ...ttt e 20

ARTICLE 8 - DELIVERY ..ottt et nn e 21
8.1, DEIIVEIY POINT ...t a e nr e te e re e re e 21
ST 1)1 - PP SSSPSRSRS 21
8.3, RUISK it ee s 21
8.6.  TransmiSSION LOSS FACION......cuiiiiiieeieiie st 22

ARTICLE 9 - ANCILLARY SERVICES ......ccccitiiiiiiiiie ittt 22

ARTICLE 10 - METERING AND DATA COLLECTION......ccocoveiiieiece e 22

ARTICLE 11 — OPERATION AND MAINTENANCE .........cccociieiiinene e 23
I |V = U] 1 (7 0 g Lo SRS PSR 23
11.8.  Scheduled MaiNteNaANCE ........ccevviiiiirieieieie et e 23
11.4. Unscheduled MaiNtENANCE. ............cceiiuerierieeieee e see e e e nee e 24

ARTICLE 12 — REPORTS, RECORDS AND MONITORING .....ccccocoviiiiinininisieiens 24
12.2 MONENTY REPOITS ...t 24
12.4.  Operating Committee and Operating Procedures...........ccccovevvevieieerieerieseennn, 25

ARTICLE 13 - PRICE ...ttt ettt nne e eneenne e 25
13.1 CapaCity PaYMENT..........coieiiiece et 25
13.6 ENErgy PayMEeNT..... .o 26
13.7 StArt-UP CRAIQe ... .ocviitieieece ettt et re e 26
13.8 Computation and INAEXATION .........ccceieirrieiiriie e 26

ARTICLE 14 — TAXES ... ittt sttt sttt ne e s 26

ARTICLE 15 - BILLING & PAYMENT ..ottt 27

ARTICLE 16 — PAYMENT GUARANTEE ..ottt 29

ARTICLE 17 - INSURANCE ..ottt 29
17.1 INSUranCe Of FACHIITIES.. ..o 29
17.4 Certificate Of INSUFANCE .....cvovvieiieeie e 29
175 OLher INSUFANCE ... eeiiiiiie ittt ae e 30

ARTICLE 18 - REPRESENTATIONS, WARRANTIES AND COVENANTS ............... 30
18.1 Seller’s Representations and Warranties .............ccoovveviveinieiinecieeneseeseen 30
18.2 Buyer’s Representations and Warranties............ccocvevieeneneneneneseseseeeenes 31
18.3 Mutual Representation and Warranty...........ccccveiveeiieiiiesie s 32
18.4 Duration of Representations and Warranties..........cccccevvervevesieeneeresieesnesneenns 33
18.5 Disclaimer of Other Representations and Warranties ............c.ccocvvevieineniene 33



Model Vesting Contract DRAFT 0.5 November 2008

ARTICLE 19 — FORCE MAJEURE .......oot ittt 33
191, Nature OF RelIEF ....ocuoiiiieee s 33
19.2.  Exclusions from Relief from Force Majeure...........cocoovveieieniieninineeeeen 33
19.3.  NOUTICALION ..ottt e 33
194, REMEAY ..ottt 34
19,5, AACCESS ..ttt R e r e re e 34
19.6.  Prolonged FOrce Majeure EVENT.........coiiieieiiniiesesieeeee e 34

ARTICLE 20 — CONFIDENTIALITY ¢ttt 35
20.1.  CoNFIAENTIAIITY ...coiveeeie e 35
FA 0 (ot o |1 o] USRS 35

ARTICLE 21 — DEFAULT .ottt 36
211 Seller’s Default:........ccviiiiiiiie e 36
21.2 Buyer’s Default: ........oooiii 37

ARTICLE 22 - LIABILITIES ..ottt 38
22.1 Limitation of LiaDIlity .......cccooiiiiiei e 38
22.2 Limitation of REMEAY........c.coviiiiiecicie e 38
22.3 Mitigation OF DAMAJES .......ccueiviiiiiiieiieiee et 38
22.4  Wilful Misconduct and Gross Negligence..........cccccvevveveiieeieeiesee s, 38

ARTICLE 23 - INDEMNITIES......coiiiii ettt et 38
23.1 General INdemnifiCatioN ...........ccoiiiiiiiiee et 38
23.2 INAeMNITICAION PrOCESS .......voivveieieii et siesteesie ettt e e et neennees 39
23.4 Notwithstanding the fOregoing: ...........ccoveiieii i 39

ARTICLE 24 -CHANGE IN TRADING REGIME .......ccccooiiiiiieieieee e 40

ARTICLE 25 - GOVERNING LAW AND DISPUTE RESOLUTION ........cccccoevnvnnnnnne 40
25.1. GOVEIMING LAW ..uiiiiiniiiiiiisiie ettt ettt 40
25.2.  Dispute RESOIULION ...ocvviiiiiiciccie et 40
25.3.  If parties cannot agree that a dispute is an interpretation issue or commercial
issue, the matter will be referred to arbitration. ............ccoceoeiiiieiciei e, 40
AT S N 1 11 -1 o] oIS 40
25.6.  EXpert Determination ............cccviveiiiiiciieie ettt 41

ARTICLE 26 — CHANGE EVENT ....ooiiiit ittt 42

ARTICLE 27 — TRANSFER ..ottt 43
271, OBIIGALION ..o 43
27.3.  SUCCESSOIS aN0 ASSIONS ....eeiiieieiieeieiieite e st eeteeste s e e steesaesseesbeesesraesreesesnaesreens 43
274, FINANCING ..ottt sttt bbbttt b bbbt 44

ARTICLE 28 - GENERAL ...ttt et 44
pA e B £ g T 11 o] USSP 44
28.2.  CONTHCE OF INEIEST.......eieieee e e 44
28.4.  NO REHANCE ....ooveeiieee ettt et te e sraenne e 44
28.5.  NO PArtNership .....ccvieiiiiiicie st 45
28.6.  FUINEr ASSUIANCES ....ecvveveeieeiiesieeiesiee e estestee s e e e sseesteesaessaesteeneesreesseaneesseenseens 45
28.7.  Waiver of Sovereign ImmUNItY ........ccoooviiiiiiicce e 45
28.8.  WWAIVEN ..ottt ettt sttt e e et e e teesaesre e be e st e nneenteenenenaene e 45
28.9.  NoO Third Party BenefiCIari€s........cccccuviiiiiiiiiieiie e 45
28.10.  SEVEIADIIITY ..oueiieiicee s 46
28.11.  INOTICES ...uietieei ettt bbbttt ettt et e e st b et e et re et e 46
28.12.  COUNTEIPAITS. ......eiiietiiiieiie ettt ettt bbbt sbeenne e 46
28.13.  ENLIIE CONLIACT.......eitiiieiiieie ettt ee e 47

SCHEDULE 1 [DESCRIPTION OF SELLER’S PLANT AND FACILITIES .................. 48

SCHEDULE 2[TEST PROCEDURES] ....ccoiiiiiieiesee e 49



Model Vesting Contract DRAFT 0.5 November 2008

SCHEDULE 3 [FORMS — DAILY STATEMENTS, MONTHLY REPORTS, INVOICES]

.............................................................................................................................................. 50
SCHEDULE 4 [OPERATING PARAMETERS] ..ottt 52
SCHEDULE 5 [INSURANCE PROGRAMME] ......ccoiiiiieiiiiese s 54
SCHEDULE 6 [PLANNING, NOMINATION AND DISPATCH PROCEDURE]........... 55
SCHEDULE 7 [COMMERCIAL METERING] ..ottt 56
SCHEDULE 8 [LIST OF STAKEHOLDERS AND CHANGE PROCEDURE]............... 57
SCHEDULE 9 [SHARED OUTPUT BASIS AND PROCEDURE] ......cccccoovniiiiiiiien, 58
SCHEDULE 10 [COMMISSIONING PROCEDURES] .......cccoiiiiiiiicieeeeeeeee, 59
ANNEX 1 [INDUSTRY DOCUMENTS] ..ottt e 60
ANNEX 2— [SITE PLANT ..ot 61



Model Vesting Contract DRAFT 0.5 November 2008

This VESTING CONTRACT (hereinafter referred to as ‘this Contract’) is entered
intothis[]dayof[],[]

BETWEEN

[Insert Genco’s name], a company duly incorporated under the laws of the Federal
Republic of Nigeria and having its registered office at [insert address] (hereinafter
referred to as “Seller” which expression shall where the context so admits include its
successors-in-title) of the one part;

AND

[Insert Disco’s name], a company duly incorporated under the laws of the Federal
Republic of Nigeria and having its registered office at [insert address] (hereinafter
referred to as “Buyer” which expression shall where the context so admits include
its successors-in-title) of the other part.

(Seller and Buyer are hereinafter together referred to as “Parties” or individually as
“Pal’ty”),

WHEREAS:

1. Seller being a successor entity of the defunct and unbundled Nigerian power
utility (National Electric Power Authority) has assumed its electricity generation
functions. Further thereto, Seller now operates and maintains certain buildings,
plants, machinery and ancillary facilities used for the generation of electricity,
ownership of which is vested in it by operation of law.

2. Buyer being a successor entity of the defunct and unbundled Nigerian Power
Utility referred to in 1 above has assumed some assets of the unbundled entity.

3. Seller and Buyer wish to enter into this Contract to regulate their respective
obligations in relation to the generation and supply of electricity.

In consideration of the premises set out above and the mutual covenants, assurances
and undertakings hereinafter contained, the Parties hereby agree as follows:
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ARTICLE 1 -DEFINITIONS & INTERPRETATION

1.1. Definitions

Unless the context indicates otherwise, capitalised and bolded words used in this
Contract, including the recitals and schedules shall have the corresponding meaning
set out below:

“Act” means the Electric Power Sector Reform Act No. 6 of 2005.

“Act of Insolvency” means in respect of a Party, its insolvency, winding-up,
dissolution, administration or liquidation, the making by it of any arrangement or
composition with its creditors or the taking of possession by an encumbrancer of, or
the appointment of a receiver over, the whole or any substantial part of its property
or assets or its ceasing or threatening to cease to carry on business, or the
commencement of any analogous proceeding by whatsoever name known against it
or any of its assets in whatsoever jurisdiction.

“Affiliate” means (a) an entity that is a subsidiary of either Party hereto; (b) a
person or entity of which either Party is a subsidiary or (c) an entity that is the
subsidiary of another person or entity of which either Party is a subsidiary. For
purposes of this definition, an entity is a ‘subsidiary’ of a person or entity if the
latter owns legally, beneficially, directly or indirectly, the shares of the former that
are sufficient to cast over fifty percent (50%) of the votes in a general meeting of
shareholders, members, partners or other owners of the former.

“Agr eed | n tmeamseushtnterétaateeas may be published from time to
time by the Bank appointed for financial settlement by the Market Operator under
the Market Rules.

"Ancillary Services' means such other services provided by Seller other than the
provision of Gross Electrical Output and Available Capacity, including without
limitation the provision of reactive power, voltage control, frequency regulation and
black start capability.

“Appl ilawasb shal mean all laws, treaties, ordinances, decrees, statutes,
rules, regulations and orders of any national, state, municipal, regional, or other
governmental body, instrumentality, agency or other authority having jurisdiction
over the Parties, the performance of obligations herein reserved or the provisions of
other services to be undertaken hereunder. Any reference to Applicable Laws shall
include all statutory and administrative provisions consolidating, amending or
replacing such Applicable Law and shall include all rules and regulations
promulgated thereunder.
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“ Aut hor imsaastny apprdval, consent, exemption, licence, order or permit
of or from any Governmental Authority required for the due performance by either
Party of any covenant or obligation reserved hereunder.

“ Av ai | ankeand the talylity of the Plant, at a particular instant or over a
particular period of time, to deliver electricity to the Grid for onward transmission to
Buyer’s Grid Supply Point and the terms “Available” and “Unavailable” shall be
construed accordingly.

“Avail abl e me&satheaCapacityy Available in any Settlement Period
being the Declared Capacity unless there has been an Availability Failure in respect
of the Plant in that Settlement Period in which event the Available Capacity shall be
the volume weight average Availability achieved in response to valid Dispatch
Instructions for that Settlement Period provided that for as long as the Contract is
operated on a must take basis Available Capacity shall be equal to the Gross Electric
Output.

“Avai |l abi I mednyin rdspact of te Plent'in any Settlement Period, a
failure to deliver electricity in accordance with a Nomination or where the contract
Is operated on a must take basis to deliver electricity in accordance with the then
current Available Capacity.

“ B a nnkedns the Seller’s bank approved by the Market Operator and the Buyer.

“Bi | | i ngneamsea period cbrhmencing at 00.00 hours on the first day of a
Month, and ending at 24.00 hours on the last day of the following Month, save that
the first Billing Period shall commence at 00.00 hours on the Effective Date and end
at 24.00 hours on the last day of the following Month and the last Billing Period
shall commence at 00.00 hours on the first day of the last Month prior to termination
of this Contract until 24.00 hours on the date of termination of this Contract.

“ Bu s i n e seans ddyadgy that banks in Nigeria customarily open for business.

“Capacity P a y me mneass "the element of the Generation Price payable in
accordance with Article 13.

“ Ch an ge mneansany evént including (a) the enactment or issuance of any
new Law, regulation or policy; (b) the modification or repeal of any existing law,
regulation or policy; (c) the commencement of any law, regulation or policy that
was not in existence on the Effective Date; or (d) the change in the terms or
conditions of any Authorisation by an imposition of additional terms or conditions,
which event may compel a change of any commercial or operational term hereof, or
may necessitate an amendment or variation of this Contract.

“Change i nmea@any tdirecd dhdhge in ownership of a Party (whether
through privatization, divestment, merger, sale of shares or other equity interests, or
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otherwise) through a single transaction or series of related transactions, from one or
more transferors to one or more transferees, in which the market value of the Party's
participating interest represents more than [ %] percent of the aggregate market
value of the assets of such Party and its Affiliates that are subject to the Change in
Control. For the purposes of this definition, market value shall be determined based
upon the amount in cash a willing buyer would pay a willing seller in an arms length
transaction. For the avoidance of doubt lender Bank step-in does not constitute a
change in control.

“Condi t i on smedAsrthe coritiodsrupori which the effectiveness of this
Contract is premised as set out in Article 3.

“Conf i dertoir anlantans allniriformation and data of whatever nature,
which any Party may from time to time receive or obtain (orally or in written or
electronic form) as a result of entering into, or performing its obligations pursuant
to, this Contract (including engineering data, maps, models and interpretations,
commercial, contractual and financial information), and which:

(a) relates in any manner to this Contract or any other contract or arrangement
contemplated by this Contract; or

(b)  concerns the business, finances, assets, liabilities, dealings, transactions,
know-how, customers, suppliers, processes or affairs of either Party; or

(@) s expressly indicated to be confidential or is imparted by one Party to the
other in circumstances creating an obligation of confidence and or non-
disclosure.

“ Con s e gu e nmeansafdr thitCorgract’and operations conducted under this
Contract, any damages, costs, or liabilities, or any losses or deferments of revenue,
profit, opportunity or use, regardless of cause or arising, which are not immediately
and directly caused by the relevant act or omission, including:

(@)  any indirect damage, cost, or liability associated with business interruption or
increased cost of working during business interruption, including the
incremental cost of overhead expenses incurred;

(b)  any indirect, special or punitive damages and penalties of any kind; and

(c) any loss or deferment of revenue, profit, opportunity, use, bargain, contract,
expectation or opportunity.

“Constrai ned meahsfthat the gen&abowoatput is reduced below its
Available Capacity, perhaps to zero, due to:
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o limitations in the capability of the transmission system to transmit the energy
which is not Force Majeure;

e Deing instructed by the SO to carry reserve or for any other ancillary service
purpose mandated by the grid code; or

e Deing instructed by the SO to reduce output, perhaps to zero, due to there
being excess generation which has been scheduled in energy merit order.
“ Co nt rmaaostthis document together with the Schedules hereto and any
extensions, renewals or amendments of this document agreed to in writing by the
Parties in accordance with the change procedure detailed in Schedule 8.

“Contr act e dneafS engrgy capadityekpressed in kW or MW generated
by the Plant and is available at specified periods for supply to Buyer,

“Contract Dtai ke detideddoy parties based [on the commercial life of
the project].

“Cont r acnmeansva@eiad 0f one (1) year beginning on the first day of the
Month following the Effective Date or any anniversary thereof.

“Dai |l y S thaatheeneaming dsctribed in Article 15.

“ D a ynéans a period of 24 hours commencing at [00:00] hours and daily shall be
construed accordingly.

“ De f amedng the occurrence of any one or more of the events specified in
Article 21.

“Del i v er ymeandPtbei physical points where the Plant and the Grid are
interconnected and at which the Plant delivers energy into the Grid being at the
busbar side of the busbar isolators of the generator transformers.

“ Di s proedneahy dispute, controversy, or claim of any kind or type, whether
based on contract, tort, statute, regulation, or otherwise, arising out of, relating to, or
connected with this Contract, or the operations carried out under this Contract,
including any dispute concerning the existence, validity, interpretation,
performance, breach, or termination of this Contract.

“Ef f e ct imeaesthédatd sgecified in Article 34.1.

“El i gi bl e ménossan Bnan¥ser”as determined in the Act or in any
regulation issued pursuant thereto.
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“Ener gy P meanmntheneterseiit of the price payable in accordance with
Article 13.

“End UnsaesBuyer’s customers.

“ E x p emeahs’any competent person appointed for the determination of disputes
reserved for expert determination in this Contract.

“For ced i©antouage of the generator due to emergency or operational
problems that is not caused by unavailability of the Transmission System and is not
part of the scheduled maintenance programme.

“For ce Maj emganseany Eventeoncircimstance the occurrence of which
Is beyond the reasonable control of the Claiming Party and results in the Claiming
Party being unable to perform one or more of its obligations under this Contract,
which inability could not have been prevented or overcome by the Claiming Party or
any of its Affiliates exercising reasonable foresight, planning and/or
implementation. To the extent that they satisfy the requirements set out in the
preceding sentence and subject to the proviso to this definition, Force Majeure
Events include the following events and circumstances:

(@) acts of war (whether declared or undeclared), armed conflict, civil unrest or
insurrection, blockade, embargo, riot, sabotage, acts of terrorism or the
specific threats of such acts or events, or conditions attributable to such acts
or events;

(b)  strike, work slow down, lockout or other industrial disturbance or labour
dispute;

(c) earthquake, cyclone, hurricane, flood, drought, lightning, storms,
navigational and maritime perils, or other acts of God,;

(d)  breakage, fire, freezing, explosion, mechanical breakdown or other damage
or malfunction resulting in the partial or complete shutdown of the facilities
of the Claiming Party;

(e)  failure of supply of Gas or other fuel feed stock required by Plant for
generation of electricity;

(f)  failure of Transmission Network Operator to take delivery of and transmit
electricity.

Provided that the following events and circumstances shall not constitute a Force
Majeure Event:

10
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(@) Change Event, including changes that directly or indirectly affect the demand
for electricity or its pricing;

(b)  financial hardship or the inability of a Party to make a profit or receive a
satisfactory rate of return on its investment or from its operations;

(c)  failure or inability to perform attributable to pricing structures specified in
this Contract or currency devaluation; or

(d) inability of Seller to economically generate sufficient energy and/or provide
sufficient capacity.

“Fuel Bgreenpeht”y means the contractual document referred to in Article
18.

Generation Price means the combination of energy price/payment and capacity
price/payment that the generator receives for its available capacity and energy
output.

“ Go v er nmeagthe Federal Government of Nigeria.

“Gover nment ameandany national,state/of local government, or any
regulatory or administrative agency, commission, body or other authority, and any
court or governmental tribunal, lawfully exercising jurisdiction over this Contract,
the performance of obligations reserved hereunder or either Party’s facilities being
currently the Ministry of Finance Incorporated or any future body that will be put in
place to take over the financial support duties.

“ @ | drieans the network of high voltage transmission lines, transformers,
switchgear and other transmission equipment which is owned and maintained by the
Transmission Network Operator and controlled by the System Operator and utilised
for the conveyance of energy from generating plant to distribution systems.

“Gr i d @ead e rules, regulations, principles and procedures governing
operation, coordination and use of the Grid as approved by relevant Governmental
Authority.

“Gr i d Sup (@B’ meass iBuydr’'s offtake point from which it receives
energy from the Grid for distribution to End Users.

“Gross El e c t(GEOY” anteans Gha grosu dnergy  delivered to the
Delivery Point for transmission by the Transmission Network Operator, through the
Grid to Buyer’s grid supply point.

“ G SHectrical Output (GSPEO)” means the gross energy capacity delivered by
the Transmission Network Operator, through the Grid to Buyer’s Grid Supply Point.

11
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“1 ndemni f inmeabs the Bartyt that”receives the benefit of an indemnity
pursuant to Article 23, together with such Party’s directors, officers, and employees
and such Party’s Affiliates, their directors, officers and employees.

“1 ndemni f ymeangthe Paaty thatygites an indemnity pursuant to Article
23.

“1 ndependen meark a gyyitablyeqeakified Person with requisite skills
and experience, jointly appointed by the Parties or either of them, or a counterparty
to any Contract referred to herein to conduct routine inspections of the Plant and
installations thereat and also to issue independent certifications contemplated in this
Contract.

“ k Vieans kilovolts, a unit of voltage.
“ k Whheans kilowatt, a unit of power.
“ k Whnikans kilowatt-hour, a unit of electrical energy.

“Mar ket ON@"rmeanhsahe unit of the Transmission Company of Nigeria
or any other independent entity evolving therefrom being responsible for energy and
financial settlement within the Nigerian electricity industry.

“Mar ket niRansl teesriles currently in force or being developed for
regulation of energy trading in the competitive market as approved by Relevant
Governmental Authority.

“Mat er i almeaBsin¢hacasdrof Seller, breach of its obligations under
Articles [-----] and in the case of Buyer, breach of its obligations under Articles [----

1.

“Met er i ngmeadotdee Metering Code developed by the relevant
Governmental Authority for the Nigerian electricity supply industry.

“Met er i n gneanP tha locdtidn where output from the Plant is measured
being at the Delivery Point and at the high voltage side of the station transformers.

“Met er i n gmeddsyall formsnof meters and metering devices, consisting of
the Main Meter and Back up Meter and the associated current transformers (CTs)
and Voltage Transformers (VTs) and associated ancillary equipment used for
reading and measurement of Gross Electric Output . Meters shall be construed
accordingly.

“ Mi n i mdanethe'competent Minister designated in the Act.

12
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“ Mo n tnedhs a calendar Month according to the Gregorian calendar and
“monthly” shall be construed accordingly.

“Monthly Report” means the report to be prepared by Seller in accordance with
Acrticle 12.

“Must Tneahks eéhe Plant Available output which Buyer is obligated to
purchase under this Contract.

“ M W’means megawatt, a unit of power being one thousand (1,000) kW.

“ MWh Mmeans megawatt-hour, a unit of electrical energy being one thousand
(1,000) kWh.

“ MY T QOnieans the Multi Year Tariff Order approved for the Nigerian electricity
industry by the relevant Governmental Authority and any future updates thereto or
changes therein.

“ Nai r aN¥ means the turrency of the Federal Republic of Nigeria

“ Nat ur anheans@asenus hydrocarbons or a mixture of gaseous hydrocarbons
and inert gases, principally methane, whether wet or dry, produced from oil or gas
wells, including by-products and or residue gas remaining after the extraction of
liquid hydrocarbons. Gas shall be construed accordingly.

""Nominations' means Buyer’s instruction to Seller to deliver a specified volume of
energy at a particular time from the Available Capacity.

“Operati ng n@aanthaecommiteesestablished pursuant to Article 12.4.

“ P | amean$ the generating facilities, transformation facilities and auxiliary
equipment as described in Schedule 1.

“ Per smeans any individual, partnership, corporation, association, trust,
Governmental Authority, or other legal entity.

“Reas onab | meand: forf amyradtien required to be made, attempted or
taken by a Party under this Contract, all necessary efforts that a prudent Person
would undertake to protect its own interests, including commercial interests, taking
into account the conditions affecting such action, including the amount of notice to
act, recognition of the need to act, the duration and type of the action, the
competitive environment in which such action occurs, and the projected benefit, cost
and risk to the Party required to take such action.

“Reasonabl e and meansd Rartytusin@Reasanable Efforts to
act in accordance with applicable industry practices under similar circumstances.

13
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“Schedul ed Mmansrthe iespeetioncmaifitenance, repair, modification
or replacement of any of Seller’s facilities in accordance with Article 11 or any
component thereof.

“Sett !l e me means B @enod af tventy four (24) hours beginning at [ ]
hours daily or any such part of a day as the Parties may mutually agree or as may be
defined in the Market Rules.

“Stakehol der” 0 mean$ &y or lale of dhe @eesons listed in
Schedule 8.

“System Q¥ mans thercompany or entity licensed to provide system
operation services under the Act, in so far as the company or entity is engaged in
systems operation activities other than the administration of the Market, pursuant to
its Licence.

“ T a xmeans any charge, fee, levy or other assessment imposed by any
Governmental Authority, whether federal, state, local or otherwise; including all
income, withholding, gross receipts, business, environmental, value added, capital
gain, duties, capital stock, registration, excise, ad valorem, real property, personal
property, land, local development, license, sales, production, occupation, use,
service, transfer, payroll, employment, social security travel, franchise, severance,
bonus, or other tax of any kind, as well as any charges and assessments (including
any interest, penalties or additions to tax attributable to or imposed on or with
respect to any such assessment, whether disputed or not and all stamp or
documentary taxes and fees.

“Transmi ssi on L oskslébe theafactor @asra pecenthgéset by the
relevant Governmental Authority each year representing the losses on the
transmission system, which is applied to scale down the Gross Electrical Output to
give the GSP Electrical Output as per Article 8.6

“Tr ans miesverk @per at o TNO” means the entity that holds an
electricity transmission licence issued under the Act

“Wi | ful M imsags ang idtenteonal; conscious or reckless disregard of any
provision of this Contract by any supervisory or management staff of either Party
which is not justifiable by any special circumstances which however shall not
include any omission, error of judgment or mistake made by any such supervisory
or managerial staff in the exercise in good faith of any function, authority or
discretion.

“ Y e ameahs a period of twelve calendar Months according to the Gregorian
calendar.
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1.2. Interpretation

In this Contract, including the recitals and schedules except where expressly
provided to the contrary:

1.2.1.

1.2.2.

1.2.3.

1.2.4.

1.2.5.

1.2.6.

1.2.7.

1.2.8.

1.2.9.

1.2.10.

1.2.11.

Schedules hereto shall form part of this Contract and in the event of any
conflict between the main body of this Contract and a Schedule the main
body of this Contract shall prevail over the provisions of the Schedule;

reference to any consent not to be unreasonably withheld is deemed to be
qualified by the requirement that such consent shall not be unreasonably
conditioned or delayed;

reference to include and including is deemed to be qualified by the
additional term without limitation;

reference to any publication, statute, rule, regulation, instrument or
standard means the same as amended, supplemented or re-enacted from
time to time;

reference to any contract means the same as amended, supplemented or
replaced from time to time;

any requirement that an action may or shall be taken within a specified
number of Days means that such action may or shall be taken within the
number of Days so specified starting at 00:00 hours on the Day on which
the requirement to take such action arose;

reference to any amount of money means that amount in Naira;

reference to Articles and Schedules means reference to Articles hereof,
and Schedules to this Contract;

headings are inserted for ease of reference only and shall not form part of
this Contract, affect its interpretation or construction or have any legal
effect;

any remedy which provides for the payment of damages by a Party
represents a genuine pre-estimate of the likely or possible loss or damage
which might otherwise be suffered by the Party to whom such damages
are payable in consequence of the act or omission of the Party liable to
pay such damages and shall not in any way be construed as a penalty;

any good faith best estimate which is given by a Party when required
in accordance with this Contract is non-binding and given for information
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only and the Party giving such good faith best estimate shall have no
liability to the other Party for any inaccuracy thereof; and

1.2.12. reference to any notice or notification means a notice or notification
made in writing.

1.3 All measurements and calculations shall be in metric system and calculations
done to two (2) decimal places, with the third digit of five (5) or above being
rounded up and below five (5) being rounded down.

1.4 In the event of any ambiguity or discrepancy in this Contract, the following
shall apply:

(a)  between two Articles of this Contract, the provisions of a specific
Article relevant to the issue under consideration shall prevail over
those in other Articles;

(b)  between the written description of any drawing and the specifications
and standards, the latter shall prevail;

(c)  between the dimension scaled from the drawing and its specific
written dimension, the latter shall prevail;

(d)  between any value written in numerals and that in words, the latter
shall prevail.

ARTICLE 2 -SCOPE

2.1. Scope of Agreement

The purpose of this Contract is to establish the respective rights and obligations of
the Parties concerning the sale and purchase of power. Subject to the provisions of
this Contract, Seller shall generate and sell and Buyer shall buy energy output made
Available from its Plant.

2.2. Reserved Rights

For greater certainty, the Parties confirm that any activities not specifically
governed by this Contract are outside the scope of this Contract.

2.2.1. Notwithstanding anything to the contrary expressed or implied in this

Contract, Seller shall retain and Buyer shall have no control over the
following rights:
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(a)

(b)

(©)

(d)

()

without prejudice to its obligations to make available the
Available Capacity, the right to decide the manner in which
Seller conducts its operations;

the right to process Natural Gas and or other fuel feed stock
received in its Facilities;

the right to step up and or step down the voltage and or change
target frequency of the electricity from its Plant before making
associated energy available to Buyer; provided that the energy
output supplied at the Delivery Point conforms with the
specifications in Schedule 5;

the right, to commingle energy generated pursuant to this
Contract with energy generated from any other Plants;

subject to meeting its obligations herein, the right to make
available and sell energy from the Plant to other buyers.

2.2.2. Notwithstanding anything to the contrary expressed or implied in this
Contract, Buyer shall retain and Seller shall have no control over the
following rights:

(@)

(b)

(©)

(d)

without prejudice to its obligations to take GSP Electrical
Output, the right to decide the manner in which it conducts its
operations;

the right to arrange for the transmission of energy from the
Delivery Point to End Users and Eligible Customers;

the right to use, sell, or otherwise dispose of energy taken at the
Delivery Point; and

the right to the generation capacity and output.

ARTICLE 3 - CONDITIONS PRECEDENT

3.1.S e | |Cenditioms Precedent

Seller is not obligated under this Contract, unless and until Seller’s
Conditions Precedent set out below are satisfied or waived by Seller:
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4.1.

3.1.1. Seller has obtained all Authorisations, waivers and or exemptions
required for operation of its Plant and the generation and sale of energy
as contemplated in this Contract.

3.1.2. Seller shall furnish Buyer evidence of signing up to the Grid Code

3.2.Buyer’ €ondition Precedent

Buyer is not obligated under this Contract, unless and until Buyer’s
Conditions Precedent set out below are satisfied or waived by Buyer:

3.2.1. Buyer has obtained all Authorisations, waivers and or exemptions
required for its operation of its Facilities and the distribution of
electricity.

3.2.2. Buyer shall furnish Seller evidence of signing up to Grid Code.

3.3. Satisfaction of Conditions Precedent

Each Party shall use Reasonable Efforts to satisfy or obtain the satisfaction of
each Condition Precedent for which such Party is primarily responsible.

3.3.1. Upon satisfaction or waiver of a Condition Precedent, the Party
responsible for the satisfaction of the Condition Precedent shall notify
the other Party of its satisfaction. Such notice shall include necessary
supporting documentation to substantiate the satisfaction of the
Condition Precedent. The other Party may by notice within [ ] Days
dispute whether such Condition Precedent has been satisfied; provided
that where satisfaction of any Condition Precedent is waived, such
waiver shall be confirmed in writing by the Party entitled to grant such
waiver.

ARTICLE -4 EFFECTIVE DATE

Effective Date

Not later than 1 day after the satisfaction or waiver of all Conditions
Precedent set out in Article 3 hereof, (“Effective Date”) the Parties shall
become obligated to perform obligations specified herein. This Contract shall
come into force on the Effective Date and shall continue to have legal effect
and inure for the benefit of the Parties until an agreement is reached by the
Parties that the Contract be terminated; provided that the Contract shall be
terminated upon the occurrence of any of the following:

(a) Prolonged Force Majeure Event;
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4.2.

5.1.

5.2

6.1

6.2

(b) default by Buyer of its payment obligations for a period of [ ] after same
have become due pursuant to the terms of this Contract.

(c) loss of licence of either of the Parties;
(d) liquidation of either of the parties, and

(e) the effluxion of the Contract Duration plus the duration of all Force
Majeure events from the Commercial Operations Date.

The termination of this Contract pursuant to Article 4.1 shall be without
prejudice to any rights, obligations and remedies arising out of or in
connection with this Contract, which have vested, matured or accrued to
either Party before the date of such termination. Notwithstanding the
preceding sentences the provisions of Article 1 - Definitions and
Interpretation, Article 23 - Indemnities, Article 25 - Governing Law and
Dispute Resolution, Article 20- Confidentiality and Article 27 - General shall
survive the termination of this Contract and remain in effect until all rights,
obligations and remedies have been finally extinguished, and all Disputes,
including any financial audits carried out pursuant to this Contract, have been
finally resolved.

ARTICLE 5 -FACILITIES

7

Sel |l er s Pl ant and Facilities

Seller shall own, operate and maintain the Plant and ancillary facilities
described in Schedule 1.

Design and Standards

Each Party shall at all times use the Grid Code and other standards which are
no less stringent than industry practices in the testing, operation,
maintenance, repair and replacement of its Facilities.

ARTICLE 6 - PLANT AVAILABILITY

From the Effective Date, Seller shall use Reasonable Efforts to procure that
for [ ] % of every Contract Year, the Plant is available up to the Allocated
Contract Capacity.

During each Month in each Contract Year, starting with the month in which
the Effective Date occurs, there shall be calculated a monthly Available
Capacity in accordance with Schedule 4 provided that whenever both Parties
become satisfied that hourly Availability can be effectively measured, during
each Day in each Contract Year, there shall be calculated an hourly Available
Capacity.
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6.3.

6.4

6.5

6.6

7.1

Capacity Testing

Subject to the Grid Code, the Available Capacity of the Plant shall be
verified by periodic availability tests to be conducted by the SO in
accordance with Schedule 2, provided that either of the parties can call for
tests when required. The Party calling for the test shall pay any associated
costs.

Either Party may at any time and from time to time call for an Available
Capacity test in accordance with Schedule 2. If within forty eight (48) hours
of an Availability Failure, Buyer calls for an Available Capacity test and
Seller (which shall be carried out within a reasonable period of Buyer calling
for such test) demonstrates that the Capacity Available is less than the
Available Capacity demonstrated by the preceding Available Capacity test
then:

6.4.1 for the period beginning from the Settlement Period within which such
Availability Failure occurred and ending when the Available Capacity
has been agreed or determined pursuant to the Available Capacity test,

6.4.2 the Available Capacity for such period shall be equal to:

6.4.2.1 the average Availability of the Plant achieved in response to
dispatch instructions for the Settlement Period immediately
after the one in which such Availability Failure occurred.

In like manner when the Seller increases its availability above the current
demonstrated Available Capacity, the Seller may call for an Available
Capacity test. Should the seller succeed in increasing its demonstrated
Available Capacity this shall apply from the later of the Settlement Period
that the test was called in or the first settlement period the output is at this
level.

Any dispute as to the results of a Capacity Test shall be referred to an Expert
for determination.

ARTICLE 7 —NOMINATIONS

Subject to the terms and conditions of this Contract, Buyer shall be entitled to
issue day ahead Nominations to Seller, provided that all such Nominations
shall be confirmed in writing by Buyer and shall be in accordance with
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7.2

7.3

8.1.

8.2.

8.3.

8.4

8.5

Schedule 6. Such nominations shall also be provided to the Market Operator
and System Operator.

Upon receipt of Buyer’s Nominations, Seller shall use Reasonable Efforts to
procure the operation of the Plant pursuant to the Nominations given in
Article 7.1. Seller may however refuse to comply with Nominations where
such operations are unfeasible acting as a Reasonable and Prudent Operator
or where such Nominations conflict with Scheduled Maintenance and or the
conditions of Seller’s subsisting Operations and Maintenance Agreement.

In the absence of any year, quarter, month, week or day ahead Nominations
being issued by Buyer in accordance with Article 7.1, the Parties shall
operate the Contract on a “must take” basis and Seller shall inject all
Available Capacity into the Grid and Buyer shall purchase and pay for GSP
Electrical Output.

ARTICLE 8 - DELIVERY

Delivery Point

Except as otherwise provided in this Contract, Seller shall make available,
and Buyer shall take, the energy injected at the Delivery Point.

Title

Title to, and custody of energy delivered under this Contract shall pass from
Seller to Buyer at the Delivery Point.

Risk

The risk of loss of energy delivered in accordance with this Contract shall
pass from Seller to Buyer at the Delivery Point.

Subject to the provisions of Article 23, Seller shall be responsible for any
damage or injury caused prior to delivery of energy at the Delivery Point, and
Buyer shall be responsible for any damage or injury caused after energy has
been delivered at the Delivery Point.

Seller shall indemnify, defend and hold Buyer harmless from and against all
losses or damages arising from claims, demands, or causes of action by any
Person relating to energy prior to delivery at the Delivery Point. Buyer shall
indemnify, defend and hold Seller harmless from and against all losses or
damages arising from claims, demands, or causes of action by any Person
relating to energy on and after delivery at the Delivery Point.
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8.6.

9.1

9.2

10.1

10.2

10.3

10.4

10.5

10.6

Transmission Loss Factor

The GSP Electrical Output is derived from the Gross Electrical Output using the
Transmission Loss Factor as follows:

GSPEO = GEO * 1/ (1+TLF)

ARTICLE 9 - ANCILLARY SERVICES

Subject to the terms of the Grid Code and or any regulations issued by any
Governmental Authority, Seller shall not contract for the provision of
Ancillary Services or any other services that shall adversely impact Seller’s
ability to generate electricity for the Buyer, up to the Contracted Capacity.

In the event that Seller is required by the SO under the Grid Code to provide
any Ancillary Services, such as spinning reserve, which reduces the
Available Output available then the Seller shall still be entitled to its
availability payments.

ARTICLE 10 - METERING AND DATA COLLECTION

In addition to any checking or back up meters that may be installed by the
TNO, Seller shall at its cost and expense supply, but subject to the terms and
conditions of the Metering Code, install and maintain meters and related
equipment (“Main Meter”) to be used for measurement of energy delivered at
the Delivery point.

The operation of the Main Meter shall conform to the standards and
specifications as detailed in the Metering Code and Seller undertakes to
provide the Market Operator with unrestricted access to the Main Meters.

The Seller will allow the Buyer full access to the metered data in accordance
with the Grid Code.

The Market Operator shall be responsible for approving initial designs and
for the testing, commissioning and sealing of the Main Meters in accordance
with the Metering Code.

Parties undertake not to tamper or otherwise interfere with any part of the
Main Metering System in any way shall ensure that the Main Metering
System in not tampered with by any other person.

To fulfil the requirements of Article 15.1 regarding the provisions of Daily

Statements to the Market Operator and Buyer, Seller shall procure the
reading of the Main Metering System in accordance with the Metering Code.
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10.7

11.1.

11.2

11.3.

The Meters shall be calibrated and tested in accordance with the Metering
Code.

ARTICLE 11 - OPERATION AND MAINTENANCE

Maintenance

Seller shall acting as a Reasonable and Prudent Operator maintain and repair
the Plant and components thereof during the subsistence of this Contract.

Seller shall be entitled in each Contract Year for periods not exceeding those
specified in Schedule 5 or as may otherwise be agreed in accordance with
Article 11.3 to take the Plant out of operation for the purpose of carrying out
Scheduled Maintenance.

Scheduled Maintenance

The programme for Maintenance of the power plant for each Contract Year
shall be established as follows:

11.3.1. Seller shall not later than 90 days before the start of each Contract
Year submit to Buyer proposed dates for Planned Maintenance in
that Contract Year:;

11.3.2. Buyer may within 20 days after receiving Seller’s proposed dates
notify Seller of alternative dates which Buyer prefers, in which case
the Parties shall consult and Seller shall use reasonable efforts to
accommodate Buyer’s proposal;

11.3.3. Not less than 30 days before the start of the relevant Contract Year
Seller shall issue a final programme for Planned Maintenance in
accordance with the agreement reached by consultation under 11.3.2
provided that where no agreement was reached then Seller’s last
notified alternative dates shall prevail.

11.3.4. The Parties shall cooperate and use their reasonable efforts to
accommodate any reasonable request by either Party to reschedule
any Scheduled Maintenance in any Contract Year.

11.3.5. Subject to applicable notification requirements under the Planning,
Nomination and Dispatch Procedures detailed in Schedule 6, nothing
in this Contract shall oblige Seller to take the Plant out of operation
at the start of the relevant period specified in the programme for
Scheduled Maintenance or prevent the Seller from returning a
generator to operation before the end of such period.
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11.4.

12.1

12.2

12.3

Unscheduled Maintenance

Subject to the terms of this Contract, the Seller may carry out maintenance or
repair of the Plant at times other than during Scheduled Maintenance where
such maintenance or repair cannot, in accordance with good practice, be
deferred to the next Scheduled Maintenance date or upon the occurrence of a
Forced Outage.

ARTICLE 12 - REPORTS, RECORDS AND MONITORING

Seller shall maintain an operations log, which shall include information on
the Gross Electrical Output and Available Capacity of the Plant, planned and
unplanned maintenance outages, circuit breaker trip operations requiring a
manual reset, partial deratings of equipment, and any other significant event
related to the operation of the Plant. The operations record shall be available
for inspection by Buyer upon reasonable advance request, and Seller shall
make the data available on a real-time basis by remote access to Buyer, if
Buyer acquires the necessary equipment and software license to process the
data by remote access.

Monthly Reports

Seller shall provide to Buyer Monthly reports covering the information in
12.1, by no later than seven (7) days after the end of each calendar month,
with such information and in such form as Buyer shall reasonably request, by
electronic mail and in hard copy, regarding the operations of the Power Plant.
Each monthly report shall include: all reporting information maintained in
the operations record. The monthly report shall also include an estimate of
monthly output for the Contract Year and such other information related to
the operation of the Power Plant that Buyer reasonably requests.

All records and data required to be kept in accordance with Article 15.1 shall
be maintained for a minimum of [twenty four (24)] Months after the creation
of such records or data provided that each Party shall not dispose of or
destroy any such records or data after such [twenty four (24)] Months unless
the Party desiring to dispose of or destroy such records or data gives [ ] Days
prior notice to the other Party, generally describing the records or data to be
destroyed or disposed of, and the Party receiving such notice does not object
thereto in writing within [ ] Days. Where a written objection is received
within such [ ] Day period, the objecting Party shall have a period of [ ] Days
after the date of such written objection within which to inspect and copy the
records or data proposed to be disposed of or destroyed, which records and
data shall be made available within such [ ] Day period by Buyer or Seller as
the case may be, at such Party’s offices in [ ]. After the expiration of such [ ]
Day period, the Party desiring to dispose of or destroy such records or data
shall be permitted to do so.
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12.4.

12.5

13.1

13.2

13.3

Operating Committee and Operating Procedures

The Parties shall each appoint one representative and an alternate to act on
matters relating to the operation of the Plant under this Contract not later than
[ ] Days before the Commercial Operation Date. The Parties’ representatives
shall be constituted into an Operating Committee. The Parties shall notify
each other in writing of such appointments and any changes thereto. The
Operating Committee shall have no authority to modify the terms or
conditions of this Contract.

The Operating Committee shall, acting reasonably, develop mutually
agreeable written operating procedures (“Operating Procedures™) as set out in
Schedule 5 in draft form no later than thirty (30) Days after constitution of
the Operating Committee. Operating Procedures shall include, but not be
limited to: method of day-to-day communications; metering, telemetering,
telecommunications, and data acquisition procedures; operating and
maintenance scheduling and reporting; operations log; and such other matters
as may be mutually agreed upon by the Parties. The agreed upon Operating
Procedures shall be provided and distributed within ninety (90) days
following its completion to the satisfaction of both Parties.

ARTICLE 13 - PRICE

Capacity Payment

From and after the Effective Date, Buyer shall pay Monthly in arrears, an
Capacity Payment to Seller for Contract Capacity (with adjustments
reflecting Availability); provided that where the Effective Date is a date other
than the first (1st) day of the Month then for that Month the Capacity
Payment shall be prorated for the number of Days from the Effective Date
until the last day of that Month.

Further to Article 13.1 above, from and after the first month in which the
Parties commence the calculation of Available Capacity on an hourly basis,
Buyer shall pay Capacity Payments to Seller in accordance with Article 15
for daily Contract Capacity with such adjustments reflecting daytime hourly
Availability provided that different prices may apply for different hours and
or periods of the Day.

Subject to the provisions of the MYTO the Capacity Payment shall be
structured to cover Seller’s fixed costs (including financing costs) and should
be capable of assuring Seller realises a reasonable rate of return on its
investment. The payment shall reflect an assessment of the Plant Availability
through the tenure of this Contract.
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13.4

13.5

13.6

13.7

13.8

13.9

14.1

14.2

The Parties understand and acknowledge that SO shall dispatch the Plant
Available output and agree that Buyer’s liability for Capacity Payments shall
subsist notwithstanding any failure of the SO to dispatch energy as a result of
transmission system constraints or otherwise.

For the avoidance of doubt being Constrained Off or Down does not reduce
the Sellers Available Capacity hence does not reduce the Capacity Payments.

Energy Payment

Subject to the provisions of MYTO from and after the Effective Date, Buyer
shall pay Seller, Monthly in arrears, an Energy Payment for each kwh of
GSP Electrical Output in accordance with the billing and payment provisions
of Article 15. The Energy Payment shall relate to Seller’s variable costs
including operation and maintenance costs and fuel costs.

Start-Up Charge

From and after the Effective Date, where a shutdown of the Plant results
from Buyer’s nomination of the Plant to zero or from a failure of the
transmission or distribution systems, Buyer shall pay Seller a Start-Up
Payment related to Seller’s operational costs connected with the start-up of
the Plant, in accordance with the Billing and Payment provisions of Article
15 provided that Buyer shall not be required to pay Seller for the first twelve
(12) Start-Ups in any year.

Computation and Indexation

The Capacity Payment shall be adjusted to reflect changes from current
estimates of Seller’s fixed costs in accordance with MYTO.

The Energy Payment shall be adjusted to reflect changes from current
estimates of variable and other flow through costs in accordance with the
MYTO.

ARTICLE 14 - TAXES

The Parties shall be severally liable to pay Taxes arising in respect of their
respective facilities, taxes based on income, profits and capital gains or any
taxes arising from the generation, transmission, sale and delivery of energy as
contemplated in this Contract, whether present or future.

The Parties shall upon request, provide each other necessary proof to
establish due satisfaction of any tax obligation.
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14.3

15.1

15.2

15.3

15.4

155

15.6

15.7

Each Party agrees to indemnify in full and hold the other Party harmless
against any claim, loss or damage that may arise as a result of failure of the
Indemnifying Party to discharge its tax obligations.

ARTICLE 15 - BILLING & PAYMENT

Seller shall keep Buyer and the Market Operator informed by providing
regular Daily Statements in the form contained in Schedule 3 evidencing
Available Capacity and any impairment of the Plant’s operating
characteristics. The Daily Statement shall form the basis for the Capacity and
Energy Payment payable to Seller.

The Daily Statement shall be provided not later than [ ] hours on the Day
following the Day it covers or so soon thereafter as is practicably possible.

Seller shall use Reasonable Efforts to procure that the information provided
in the Daily Statement is correct and accurate and both Buyer and the Market
Operator shall, save for the existence of any manifest errors, be entitled to
presume the contents of the Daily Statement to be an accurate record of the
operating characteristics of the Plant provided that Seller undertakes to use
Reasonable Efforts to procure the correction of any errors discovered in the
Daily Statement as soon as possible. The Parties shall enter into a contract
settlement agreement with the Market Operator for the purpose of regulating
the payment and financial settlement systems hereunder.

Seller and Buyer shall each maintain an account in a bank approved by the
Market Operator to administer the payment system and shall notify the
Market Operator of the details of their respective accounts, and shall not
effect any change to any particulars of the designated bank accounts without
giving prior written notice of at least thirty (30) Business Days to the Market
Operator.

Buyer shall operate a Security Cover Account, which shall be funded in
accordance with the Market Rules and maintained with the Bank appointed
by the Market Operator.

Subject to the Market Rules, and not later than [ ] Days after the
commencement of each Month, the Market Operator shall send to Seller, the
final settlement statement, which shall be based on the Daily Statements
provided in accordance with Article 15.1 but adjusted to rectify any errors or
discrepancies in accordance with the Market Rules.

In accordance with the requirements of the Market Rules the Market
Operator shall administer the billing and payment process under this Contract
in accordance with the provisions of the Market Rules and the terms of the
contract settlement agreement referred to in Article 15.3.
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15.8

15.9

15.10

15.11

15.12

15.13

15.14

15.15

15.16

Subject to the Market Rules, and not later than ten (10) Days after receipt of
the final settlement statement from Seller, the Market Operator shall issue an
invoice to Buyer indicating the payment due from Buyer.

No later than 2.00 p.m. on the fifth (5™) Business Day after Buyer receives an
invoice from the Market Operator assigning charges under this Contract to it
in accordance with a final settlement statement, Buyer shall deposit the
charge stated in the invoice in the Market Operator Clearing Account,
whether or not Buyer disputes the invoiced amount. Where Buyer disputes an
invoice or any portion thereof, it shall declare a dispute, and refer same for
determination in accordance with the provisions of Article 25.2 hereof.

In accordance with the requirements of the Market Rules the Bank shall
notify the Market Operator and Seller of any default by Buyer in making
payments into the Market Operator Clearing Account in accordance with
Article 15.9 above.

Upon receiving notification of such non-payment from the Bank, the Market
Operator shall instruct Buyer to discharge its payment obligations not later
than the next Business Day.

If after the deadline expires Buyer remains in default of its payment
obligations, the Market Operator shall enforce same in accordance with the
Market Rules.

Buyer shall pay interest at the Agreed Interest Rate on any unpaid settlement
amount due and payable under this Contract from the date payment was due,
up to and including the date on which payment is made, except in
circumstances where Buyer disputes an invoice or any portion thereof, and
any dispute referred in relation thereto is resolved in its favour.

The Parties hereby agree that Buyer’s payment obligations under this Article
15 are distinct from and independent of Buyer’s right to receive tariffs for the
sale of energy to End Users and the failure of Buyer to receive revenue for
the distribution of electric energy shall not in any way impair or affect
Buyer’s obligations under this Article 15.

Any amount due, from Buyer to Seller, under this Contract, which remains
unpaid after the due date for payment shall bear interest at the Agreed
Interest Rate from and including the date when the amount in question was
due until but excluding the date when it is received by Seller accruing from
day to day and compounded quarterly.

If any invoice or any portion thereof is disputed by Buyer, payment of any
undisputed part thereof shall not be withheld but shall be paid to Seller when
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15.17

16.1

16.2

17.1

17.2

17.3

17.4

due. The Market Operator shall be entitled to withhold payment of any
disputed portion of an invoice until any dispute in relation thereto is
determined in accordance with Article 25.2. Where Buyer’s contention
regarding a disputed invoice is resolved in its favour, such amount shall bear
interest at the Agreed Interest Rate and shall be set off by the Market
Operator against Buyer’s future payment obligations under this Contract.

All payments under this Contract shall be made free and clear from, and
without set-off, save to the extent that Buyer is required to withhold tax from
Seller under any Applicable Law, or set off future payments on account of
Plant Availability Failure.

ARTICLE 16 -PAYMENT GUARANTEE

Within [ ] Days of its issuing the final settlement statements in accordance
with Article 15.6, the Market Operator shall furnish Seller a credit advice
indicating the payment due in accordance with the final settlement statement.

The Market Operator shall procure the discharge of Buyer’s payment
obligations by the Bank appointed in accordance with the Market Rules. Any
shortfall in sums due and payable to Seller shall be bridged with funding
provided by any Governmental Authority having the mandate to act on behalf
of the Government in that regard.

ARTICLE 17 - INSURANCE

Insurance of Facilities

During the Term, Seller shall obtain and maintain insurance for its facilities
consistent with the requirements of Schedule 5.

The policies of insurance to be obtained and maintained by or for Seller
pursuant to this Article 17 shall be obtained and maintained with insurers of
sound financial reputation and shall each contain a waiver of subrogation for
claims against the Buyer, its Affiliates and their directors, officers,
employees, agents and insurers.

Seller shall in a timely manner properly file all claims against the policies of

insurance obtained and maintained pursuant to this Article 17 and shall take
all necessary steps to collect any proceeds of such claims, and shall use such
proceeds, which relate to the loss of or damage to Seller's Facilities to
promptly reinstate such Facilities.

Certificate of Insurance
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17.5

Within [ ] Days after the Conditions Precedent of both Parties set out in
Article 3 of this Contract have been satisfied or waived, Seller shall provide
Buyer with certificates of insurance disclosing coverage consistent with the
requirements of this Article 17. Such certificates shall include a statement
that coverage will not be reduced or cancelled by Seller without first
providing at least [ ] Days notice to Buyer.

Other Insurance

During the subsistence of this Contract, each Party shall obtain and maintain
policies of insurance as required by Applicable Laws, and to the extent
available, such Party shall require its insurers and underwriters to waive their
rights of subrogation in favour of the other Party, its Affiliates, and their
directors, officers, employees, agents and insurers.

ARTICLE 18 - REPRESENTATIONS, WARRANTIES AND COVENANTS

18.1

Sell er’s Representations and War
Seller represents and warrants to Buyer that as of the Effective Date

18.1.1. Seller is a limited liability company duly incorporated and validly
existing under the laws of the Federal Republic of Nigeria and is
duly qualified and in good standing required for performance under
this Contract;

18.1.2. Seller has full power, authority and legal right to own its assets and
conduct its business as currently conducted and has obtained all
necessary contractual consents and Authorisations, waivers and or
exemptions to sign and deliver this Contract and perform obligations
under this Contract;

18.1.3. Where appropriate, Seller has entered into a legally binding and
enforceable Fuel Supply Agreement and shall honour obligations
reserved therein to assure the supply of fuel to its Plant for the
generation of electricity;

18.1.4. Where appropriate, Seller has obtained all Authorisations required to
procure that existing rights to use water in connection with
electricity generation shall continue in force;

18.1.5. Seller has entered into a legally binding and enforceable contract for
the operation and maintenance of its Plant and ancillary facilities or
show evidence that it has the capability to perform operation and
maintenance internally;
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18.2

18.1.6. Seller has in place requisite financing incidental to performing
obligations hereunder;

18.1.7. there are no actions, suits or proceedings pending or, to Seller’s
knowledge, threatened against or affecting Seller or any of its
Affiliates before any court or administrative body or arbitral tribunal
that might materially adversely affect the ability of Seller to meet
and carry out its obligations under this Contract;

18.1.8. to the best of its knowledge after reasonable inquiry, no filing or
registration with, no notice to and no permit, authorisation, consent
or approval of any Person is required for Seller to execute, deliver or
perform this Contract, except for (i) the permits, Authorisations,
consents and approvals specified as a Condition Precedent in Article
3 hereof, all of which have been obtained and are in full force and
effect and (ii) such permits, authorisations, consents and approvals
as may be required in the future, which will be applied for in due
course and diligently pursued,;

18.1.9. the execution, delivery and performance by Seller of this Contract
will not contravene any provision of, or constitute a default under,
any other agreement or instrument to which it is a party or by which
it or its property may be bound;

18.1.10. it shall honour and perform its obligations under all agreements
entered into which touch and concern its performance of obligations
under this Contract and such contracts shall remain valid and
subsisting for the life of this Contract, provided that in the event that
any such contract or agreement is terminated, Seller shall procure the
negotiation and execution of an adequate substitute contract; and

18.1.11. Seller shall comply with the Grid Code and Market Rules
established by the Market Operator.

Buyer

Buyer represents and warrants to Seller that as of the Effective Date:

18.2.1. Buyer is a limited liability company duly incorporated and validly
existing under the laws of the Federal Republic of Nigeria and is duly
qualified and in good standing required for performance under this
Contract;

18.2.2. Buyer has full power, authority and legal right to own its assets and
conduct its business as currently conducted or contemplated and has
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18.3

18.2.3.

18.2.4.

18.2.5.

18.2.6.

18.2.7.

obtained all necessary covenants and Authorisations to sign and
deliver this Contract and perform its obligations under this Contract;

there are no actions, suits or proceedings pending or, to Buyer’s
knowledge, threatened against or affecting Buyer or any of its
Affiliates before any court or administrative body or arbitral tribunal
that might materially adversely affect the ability of Buyer to meet
and carry out its obligations under this Contract;

to the best of its knowledge after reasonable inquiry, no filing or
registration with, no notice to and no permit, authorisation, consent
or approval of any Person is required for Buyer to execute, deliver or
perform this Contract, except for (i) the permits, authorisations,
consents and approvals specified as a Condition Precedent in Article
3, all of which have been obtained and are in full force and effect and
(i1) such permits, authorisations, consents and approvals as may be
required in the future, which will be applied for in due course and
diligently pursued,;

the execution, delivery and performance by Buyer of this Contract
will not contravene any provision of, or constitute a default under,
any other agreement or instrument to which it is a party or by which
it or its property may be bound,;

it shall honour and perform its obligations under all agreements
entered into which touch and concern its performance of obligations
under this Contract and such contracts shall remain valid and
subsisting for the life of this Contract, provided that in the event that
any such contract or agreement is terminated, Seller shall procure the
negotiation and execution of an adequate substitute contract; and

Buyer shall comply with the Grid Code and Market Rules established
by the Market Operator.

Mutual Representation and Warranty

Each Party represents and warrants to the other as of the Effective Date that
neither it nor any of its Affiliates, shareholders, directors, officers,
employees have made, offered or authorised with respect to the matters
which are the subject of this Contract, any payment, gift, promise or other
advantage, whether directly, indirectly, through any other person to or for
the use or benefit of any public official, (including any individual holding a
legislative, administrative or judicial office) or any political party, where
such payment, gift, promise or advantage would violate any Applicable

Laws.
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18.4

18.5

19.1.

19.2.

19.3.

Duration of Representations and Warranties

Each representation and warranty shall be true and accurate in all material
respects when made and shall remain actionable during the subsistence of
this Contract plus [ ] Years after termination pursuant to Article 4.

Disclaimer of Other Representations and Warranties

To the full extent permitted by Applicable Laws, except as expressly stated
in this Contract, the Parties negate any other representation or warranty
written or oral, express, implied including any representation or warranty for
merchantability, conformity to samples, or fitness for any particular purpose.

ARTICLE 19 - FORCE MAJEURE

Nature of Relief

Subject to this Article 19, a Claiming Party shall be relieved from the duty to
perform its obligations under this Contract and any liability for failure to
perform such obligations, in whole or in part, under this Contract to the
extent such non-performance is caused by the occurrence of a Force Majeure
Event.

Exclusions from Relief from Force Majeure

Notwithstanding any other provision in this Article 19, a Party shall not be
relieved of its obligations to make payments that have become due and
payable under this Contract.

Notification

A Claiming Party shall promptly notify the other Party, as soon as reasonably
possible but no later than seven (7) Days after the non-performance, of the
occurrence of the Force Majeure Event. This notice shall include reasonable
details regarding the nature and effects of the Force Majeure Event. The
Claiming Party shall keep the other Party reasonably informed regarding the
steps that it is taking to overcome the effects of the Force Majeure Event and
its current estimate as to when it will be able to resume performance of its
obligations. The Claiming Party shall be relived from its duty to perform and
from liability under this Article 19 from the beginning of the Force Majeure
Event not from notice by the Claiming Party.

19.3.1. A Claiming Party shall not be entitled to relief pursuant to this
Article 19, or having become entitled shall cease to be so entitled,
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and a Force Majeure Event shall cease to be treated as a Force
Majeure Event, to the extent that the Claiming Party fails to comply
with the requirements of this Article 19, unless such failure would
itself qualify as a Force Majeure Event.

19.4. Remedy

19.5.

19.6.

The Claiming Party shall, as soon as practicable after the commencement of
the Force Majeure Event, diligently proceed to do all things reasonably
practicable at its own reasonable cost to expeditiously remedy and mitigate
the Force Majeure Event causing the failure and to minimise the interruption
of performance of its affected obligations, provided that:

19.4.1. A Claiming Party shall not be required to settle any labour dispute or
industrial or public disturbance, except in such manner as it shall in
its own judgment consider acceptable;

19.4.2. A Claiming Party shall not be required to incur any extraordinary
costs or to act other than as a Reasonable and Prudent Operator;

provided that if a Claiming Party’s facilities have been damaged or
destroyed, then such Claiming Party shall repair or replace such facilities to
the extent of the proceeds from insurance required under Article 17.

Access

At the request of the other Party, the Claiming Party shall provide, or use
Reasonable Efforts to procure, access to the areas and facilities affected by
the Force Majeure Event, and to its records relating to that Force Majeure
Event, for a reasonable number of representatives of the other Party, at that
other Party’s sole risk and expense, in order that those representatives may
verify the impact of that Force Majeure Event on the Claiming Party’s
performance and the likely duration of its effects.

Prolonged Force Majeure Event

If a Force Majeure Event, which prevents or substantially impairs the
satisfaction of any material condition required to be satisfied under this
Contract or a Claiming Party’s performance of any material obligation
required to be performed under this Contract, continues for a period of at
least twenty four (24) consecutive Months then either Party shall have the
right, but not the obligation, to terminate this Contract after due consultation
with the relevant Governmental Authority and Stakeholders, on ways of
mitigating the prolonged Force Majeure Event; provided that such material
condition has not been completely satisfied and or the performance of such
material obligation has not been completely restored (insofar as may
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20.1.

20.2.

20.3.

20.4.

reasonably be determined by the Party giving notice of termination) as of the
time such right of termination is exercised.

ARTICLE 20 — CONFIDENTIALITY

Confidentiality

Subject to the provisions of this Article, the Parties shall keep all
Confidential Information strictly confidential and shall not disclose
Confidential Information during the term of this Contract and for a period of
[ ] calendar Years after termination to any Person not a Party to this
Contract, except pursuant to Article 20.2.

Exceptions

A Party may disclose Confidential Information without the other Party's prior
written consent to the extent such information:

20.2.1.is already known to such Party as of the date of disclosure under this
Contract;

20.2.2.is already in possession of the public or becomes available to the
public other than through the act or omission of such Party or of any
other Person to whom Confidential Information is disclosed pursuant to
this Contract;

20.2.3.is required to be disclosed by such Party and or an Affiliate under
Applicable Law, or by an order, decree, regulation or rule of a
Governmental Authority; provided that such Party shall use Reasonable
Efforts to give prompt notice to the other Party before such disclosure;

20.2.4.is acquired independently from a third party that represents that it has
the right to disseminate such information at the time it is acquired by
such Party; or

20.2.5.is developed by such Party independently of the Confidential
Information received from the other Party.

A Party may disclose Confidential Information without the other Party’s prior
written consent to an Affiliate; provided that such Party guarantees that its
Affiliate shall adhere to the terms of this Article 20.

A Party may disclose Confidential Information without the other Party’s prior

written consent to any of the following Persons to the extent that such
Persons have a clear need to know the Confidential Information:
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20.5.

21.1

(@) employees, officers and directors of such Party in order to
enable such Party to perform its obligations;

(b)  employees, officers and directors of an Affiliate of such Party
in order to enable such Party and or an Affiliate to perform its
obligations;

(c) any consultant, agent or legal counsel retained by such Party
or its Affiliate in order to enable such Party to perform its
obligations;

(d) any bank or other financial institution or entity funding or
proposing to finance such Party and or an Affiliate, including
any consultant retained by such bank or other financial
institution or entity;

() any bona fide prospective transferee of a Party’s rights and
obligations under this Agreement (including a prospective
transferee with whom a Party and or its Affiliates are
conducting bona fide negotiations directed toward a merger,
consolidation or the sale of a majority of its or an Affiliate's
shares), and any consultant retained by such prospective
transferee, in order to enable such prospective transferee to
assess such Party’s rights and obligations.

Prior to making any such disclosures to Persons under Article 20.4 the Party
desiring to make such disclosure shall obtain an undertaking of strict
confidentiality and non-disclosure and to use the Confidential Information
solely for the stated purpose, enforceable by either Party, but otherwise
substantially in the same form and content as this Contract, from each such
Person. With respect to outside legal counsel, a Party shall only be required
to ascertain that such legal counsel is bound by an obligation of
confidentiality.

ARTICLE 21 - DEFAULT

Sell er’:s Defaul t

For the purposes of this Contract, Default by Seller shall be:

(@)  the wilful and unexcused failure by Seller to operate the Plant in
accordance with the provisions of this Contract ability to generate and
evacuate power;

(b)  the Material Breach with Significant Effect by Seller of any of its
other obligations under this Contract;
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21.2

21.3.

the occurrence of an Act of Insolvency affecting Seller; and

any statement, representation or warranty made by Seller herein or in any
Certificate or other document delivered or made under or pursuant to this
Contract proving to have been incorrect, in any material respect which has
Significant Effect and also cannot be remedied, when made or when deemed
to have been made.

B u y eDefaudt:

For the purposes of this Contract, Default by Buyer shall be:

(@)

(b)
(©)

the Material Breach with Significant Effect by Buyer of any of its
obligations under this Contract other than the failure to make any
payment under this Contract when due and payable;

the occurrence of an Act of Insolvency affecting the Buyer; and
any failure to pay any sum of money due and owing for thirty (30)

Business Days or more from the date when such sum was first due and
demanded where such sum is not subject to a bona fide dispute.

Upon the occurrence of a Default, the non-defaulting Party may give notice
to the defaulting Party of the occurrence of such Default. If:

(a)
(b)

(©)

(d)

the Default is not capable of remedy; or

the Default is capable of remedy and the defaulting Party does not,
where such Default is capable of remedy within [ ] Days, remedy the
Default; or

the Default is capable of remedy but not within a [ ] Day period, the
defaulting Party does not furnish to the non-defaulting Party a detailed
programme (“Remedial Programme”) for the remedy as promptly as is
practicable of the Default and the defaulting Party fails to remedy the
Default in accordance with the Remedial Programme; then the non-
defaulting Party may give notice to the defaulting Party that such
Default is an “Event of Default”. Any Remedial Programme shall be
agreed between the Parties (such Contract not to be unreasonably
withheld or delayed) and in the event of a Dispute (including any
Dispute in relation to the Remedial Programme) may be referred to an
Expert for determination.

Upon the occurrence of an Event of Default, which is not remedied as
requested or is incapable of being remedied, the non-defaulting Party
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22.1

22.2

22.3

22.4

23.1

may declare a Dispute. In such circumstance, the non-defaulting Party
shall recourse to the dispute resolution provisions in Article 25.

ARTICLE 22 - LIABILITIES

Limitation of Liability

Except as expressly provided in this Contract, a Party shall not be liable to
the other Party for Consequential Losses arising from any act or omission
relating to this Contract.

Limitation of Remedy

Except as expressly provided for elsewhere in this Contract, a Party’s remedy
against the other Party for non-performance or breach of this Contract or for
any other claim of whatsoever nature arising out of or in relation to this
Contract shall be in agreement, and no Party shall be liable to the other Party
(or its Affiliates, their respective directors, officers, employees and agents) in
respect of any damages, losses or claims for any alleged breach of statutory
duty, tortuous act or omission.

Mitigation of Damages

Each Party shall use Reasonable Efforts to mitigate or avoid any loss or
damage caused by the failure of the other Party to meet its obligations under
this Contract, whether or not such failure is the result of a Force Majeure
Event.

Wilful Misconduct and Gross Negligence

To the extent that a Party’s breach of its obligations under this Contract
results solely from such Party’s wilful misconduct and or gross negligence,
Article 22 shall not apply to limit the liability of such Party or the remedies
available to the other Party.

ARTICLE 23 - INDEMNITIES

General Indemnification

Each of Seller and Buyer respectively, as an Indemnifying Party, shall
indemnify, defend, and hold harmless the other Party, as an Indemnified
Party, from and against all losses or damages relating to third party claims
arising from:

(@)  the breach of any representation, warranty, covenant or obligation of
the Indemnifying Party under this Contract; and
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23.2

23.3

23.4

(b)  from any other act, omission or event for which the Indemnifying
Party is liable pursuant to this Contract.

Indemnification Process

The Indemnified Party shall promptly notify the Indemnifying Party of the
assertion or commencement of any claim, demand, investigation, action, suit
or other legal proceeding for which indemnity or defence is or may be sought
under this Contract; provided however, that this notice requirement shall not
apply to any claim, demand, investigation, action, suit or other legal
proceeding in which the Parties are adversaries. The failure by the
Indemnified Party to so notify the Indemnifying Party shall not relieve the
Indemnifying Party of its obligations under this Article 23, except to the
extent, if any, that it has been prejudiced by the lack of timely and adequate
notice.

The Indemnifying Party shall at the Indemnified Party’s request assume the
defence or settlement of any third party claim with legal counsel reasonably
satisfactory to the Indemnified Party; provided however, that the
Indemnifying Party shall not settle or compromise any third party claim
without the Indemnified Party’s prior written consent to such settlement or
compromise.

Notwithstanding the foregoing:

23.4.1. the Indemnified Party shall have the right, at its option and expense,
to participate fully in the defence or settlement of any third party
claim; and

23.4.2. if the Indemnifying Party does not diligently defend or settle any
third party claim within a reasonable period of time (in the light of
the circumstances) after it is notified of the assertion or
commencement thereof, then:

23.4.3. the Indemnified Party shall have the right, but not the obligation, to
undertake the defence or settlement of such third party claim for the
account and at the risk of the Indemnifying Party; and

23.4.4. the Indemnifying Party shall be bound by any defence or settlement
that the Indemnified Party may make as to such third party claim.

23.4.5. the Indemnified Party shall be entitled to join the Indemnifying Party

in any third party claim to enforce any right of indemnity under this
Contract.
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23.4.6. the Indemnified Party shall cooperate with the Indemnifying Party in
the defence or settlement of any Third Party Claim and, at the
expense of the Indemnifying Party, and subject to obligations of
confidentiality to other Persons, the Indemnified Party shall furnish
any and all materials in its possession and try to make any and all
witnesses under its control available to the Indemnifying Party for
any lawful purpose relevant to the defence or settlement of the third
party claim.

ARTICLE 24 -CHANGE IN TRADING REGIME

24.1 Subject to the terms of this Contract, upon the occurrence of any event which

25.1.

25.2.

25.3.

25.4.

substantially affects either Party’s practical operation of the Contract under
present operational procedures, the Parties shall as soon as practicable but not
later than [ ] from the occurrence of such event, meet to review the
operational procedures and information flows under this Contract and shall in
conjunction with the relevant Governmental Authority and Stakeholders,
agree such changes as may be required to enable the Parties comply with the
Market Rules and sufficiently adjust their operations to accommodate the
change in trading regime particularly with regard to settlement of contracts
with the Market Operator and adhere to the Market Rules.

ARTICLE 25 - GOVERNING LAW AND DISPUTE RESOLUTION

Governing Law

This Contract shall be governed by, construed, and enforced in all respects in
accordance with the laws of the Federal Republic of Nigeria.

Dispute Resolution

Any dispute between the Parties with regard to the interpretation of the
Market Rules, the Grid Code, the Metering Code or any other regulations
issued by the relevant Governmental Authority shall be finally settled in
accordance with the dispute resolution procedure provided in the Market
Rules.

If parties cannot agree that a dispute is an interpretation issue or commercial
issue, the matter will be referred to arbitration.

Arbitration
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25.5

25.6.

Subject to Articles 25.2 and 25.5, any dispute or difference of any kind
between the Parties in connection with or arising out of this Contract
including the interpretation of this Contract, its validity and any purported
breach or termination (“Dispute”) shall be finally settled by arbitration under
the Arbitration and Conciliation Act Cap. Al8, Laws of the Federation of
Nigeria, 2004 and the Rules of Conciliation and Arbitration of the
International Chamber of Commerce appended thereto, which Rules are
deemed incorporated by reference into this Article 25.4.

It is hereby agreed that:
25.5.1.the seat of the arbitration shall be [ ];

25.5.2.there shall be three (3) arbitrators, one appointed by each Party and the
third as agreed by the Parties provided that where Parties are unable to
agree on the third Arbitrator, same shall be appointed by the [ ];

25.5.3.the language of the arbitration shall be English;
25.5.4.the award rendered shall apportion the costs of the arbitration;

25.5.5.the award shall be in writing and shall set forth in reasonable detail the
facts of the Dispute and the reasons for the tribunal’s decision; and

25.5.6.the award in such arbitration shall be final and binding upon the
Parties, save in the event of fraud or manifest error, and judgment
thereon may be entered in any Court having jurisdiction for its
enforcement; and the Parties renounce any right of appeal from the
decision of the tribunal insofar as such renunciation can validly be
made.

Expert Determination

25.6.1.Where this Contract provides that any Dispute or other matter shall be
referred to an Expert or the Parties otherwise so agree the following
provisions shall apply:

25.6.2.The Expert shall be a suitably qualified person with requisite
experience jointly appointed by the Parties and willing to act. If the
Parties are unable to agree on the choice of an Expert within [ ] Days,
the Expert shall upon a request in writing by either Party, be appointed

by [ I;
25.6.3.0ther than in the case of invoices disputed by Buyer in accordance

with Article 15, for a period of [ ] Days after the appointment of the
Expert or such other period as the Parties may agree, each Party may
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25.7

25.8

26.1.

make such written submissions as it wishes to the Expert and shall
simultaneously provide a copy to the other Party, and at the end of
such [ ] Day period each Party shall have a period of [ ] Days to make
counter-submissions to the Expert (with a copy to the other Party) in
reply to the other Party’s written submissions made during the
aforementioned [ ] Day period provided that neither Party shall during
such [ ] Day period make any written counter-submission which
purports to reply to, raise or refer to, any new matters not raised or
referred to in any submission made during the aforementioned [ ] Day
period;

25.6.4. At the end of the [ ] day period referred to in Article 25.5.3 above, and
no later than [ ] Days thereafter, either Party may, with the consent of
the Expert and at a time and place decided by the Expert, make an oral
presentation to the Expert in the presence of the other Party
commenting on or explaining matters previously submitted to the
Expert in writing;

25.6.5.The Expert shall render his determination in writing within [ ] days of
the completion of the oral presentation made in accordance with
Article 25.5.4 and give reasonable details of the reasons for his
determination;

25.6.6.The decision of the Expert shall be final and binding on the Parties
save in the event of fraud or manifest error or mistake;

25.6.7.The Expert shall act as an expert and not as an arbitrator;

25.6.8.The costs of the Expert shall be borne as determined by the Expert or,
in the absence of such determination, equally by the Parties.

Neither Party shall have any right to commence or maintain any legal
proceedings pertaining to a Dispute until the Dispute has been resolved in
accordance with Article 25.2. 25.3 or 25.5, and then only to enforce or
execute the award under such procedure.

The Parties shall each secure that all Experts and arbitrators shall agree to be
bound by the provisions of Article 20 of this Contract as a condition of
appointment.

ARTICLE 26 - CHANGE EVENT

Either Party or any Stakeholder (‘Proposing Party’) may propose an
amendment, variation or alteration of any term of this Contract in accordance
with the procedure set out in Schedule 8. [Provided the request is reasonable
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27.1.

27.2

27.3.

and related to the contract the parties must work to resolve the issue, and if

they fail,

the issue goes to arbitration.]

ARTICLE 27 - TRANSFER

Obligation

Any transfer shall be effective only if, and a transferee shall not have any
rights under this Agreement unless and until, the following requirements are

satisfied:

27.1.1.

27.1.2.

27.1.3.

the transferee expressly undertakes in an instrument reasonably
satisfactory to the other Party to perform the obligations of the
transferring Party under this Agreement, obtains any necessary
Authorisations for the Transfer and furnishes any guarantees
required under this Agreement or any Applicable Law; and except
in the case of a Transfer to an Affiliate, the other Party has
consented in writing to such Transfer, which consent shall be denied
only if the transferee fails to establish to the reasonable satisfaction
of the other Party its technical and financial capability to perform its
obligations under this Agreement.

No consent shall be required for a Transfer to an Affiliate, if the
transferring Party agrees in an instrument reasonably satisfactory to
the other Party to remain liable for its Affiliate’s performance of its
obligations.

Notwithstanding any Transfer, both the transferring Party and the
transferee shall be liable to the other Party for the transferring
Party’s obligations (financial or otherwise), which have vested,
matured or accrued under the provisions of this Agreement before
such Transfer.

If the transferring Party tries to make a Transfer without satisfying in all

material
have the

respects the requirements of Article 27, then the other Party shall
right to terminate this Agreement.

Successors and Assigns

Subject to the provisions of Article 27, this Agreement shall be binding upon
and inure for the benefit of the respective successors in title and permitted
transferees of each Party.
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27.4.

Financing

Nothing contained in this Article 27.4 shall prohibit a Party from mortgaging,
pledging, or otherwise encumbering its rights and benefits under this
Agreement to a third party in order to provide security relating to financing,
provided that:

27.4.1. such Party shall remain liable for all of its obligations under this
Agreement and relating to such security interest;

27.4.2. the security interest shall be expressly subordinated to the rights of
the other Party under this Agreement;

27.4.3. such Party shall ensure that any such security interest shall be
expressed to be without prejudice to the provisions of this
Agreement.

ARTICLE 28 - GENERAL

28.1. Variation

Subject to Article 26, and approval of the relevant Governmental Authority,
the terms of this Contract may be varied, altered or amended by an
instrument in writing signed by both Parties.

28.2. Conflict of Interest

28.3

Each Party shall avoid any conflict of interest between its own interests
(including the interests of Affiliates) and the interests of the other Party in
dealing with suppliers, customers and all other organizations or individuals
doing or seeking to do business with the Parties in connection with activities
contemplated under this Contract.

The provisions of the preceding Article 28.2 shall not apply to:

28.3.1 a Party’s performance which is in accordance with Applicable Laws or
policies of any Governmental Authority; or

28.3.2 a Party’s acquisition of products or services from an Affiliate, or the
sale thereof to an Affiliate, made in accordance with this Contract.

28.4. No Reliance

Each Party affirms for itself and its Affiliates that in entering into this
Contract it has not relied on any representation or warranty or undertaking
which is not contained in this Contract. Without prejudice to any liability for
fraudulent misrepresentation or fraudulent misstatement, either Seller or
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Buyer shall not be liable for and shall have no remedy for any
misrepresentation or untrue statement unless and to the extent that a claim
lies under this Contract.

28.5. No Partnership

Nothing in this Contract, in any document referred to in it or in any
arrangement contemplated by it shall be deemed to create a partnership
between the Parties. The signing, completion and implementation of this
Contract shall not be deemed to empower either Party to bind or impose on
the other Party any obligations to any third Parties or to pledge the credit of
the other Party.

28.6. Further Assurances

The Parties shall undertake all further acts and execute and deliver all further
instruments, deeds and documents as shall be reasonably required in order to
perform and carry out the provisions of this Contract.

28.7. Waiver of Sovereign Immunity

Each Party recognizes and acknowledges that this Contract constitutes a
commercial transaction, and that its rights and obligations under this Contract
are of a commercial and not a governmental nature. To the fullest extent not
prohibited by any Applicable Law, each Party hereby irrevocably waives on
behalf of itself and its assets, any and all immunities from jurisdiction, from
enforcement and for any other purpose whatsoever.

28.8. Waiver

No waiver of any term, provision or condition of this Contract shall be
effective unless it is in writing and signed by the waiving Party. The waiver
of any term, provision or condition of this Contract or of any action pursuant
to this Contract on any occasion shall not constitute a waiver of:

(@)  any other term, provision, or condition of, or action pursuant to, this
Contract; or

(b)  such terms, provisions or conditions of, or actions pursuant to, this
Contract on any future occasion.

28.9. No Third Party Beneficiaries

The interpretation of this Contract shall exclude any rights under legislative
provisions or court made law conferring rights under a contract to Persons
not a party to that contract.
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28.10.  Severability

If any provision of this Contract is finally determined to be illegal, invalid,
void or unenforceable under any Applicable Law, then such provision shall
be deemed to be deleted and the remaining provisions of this Contract shall
continue in full force and effect and if necessary, be so amended as shall be
necessary to give effect to the spirit and intent of this Contract to the extent
possible.

28.11. Notices

Except for communication in accordance with the Operating and Dispatch
Procedures, any notice or other communication to be given by one Party to
the other under or in connection with this Contract shall be given in writing
and may be hand delivered or sent by prepaid mail or facsimile to the
recipient as specified below or subsequently notified from time to time. Any
such notice or communication shall be deemed received upon hand delivery,
or five (5) Days after posting, or if sent by facsimile upon confirmation of
uninterrupted transmission by a transmission report provided that any notice
given by facsimile shall be subsequently confirmed by letter sent by hand or
post, but without prejudice to the original facsimile notice if received in
accordance with this Article 28.11;

(a) For Seller:
[ ]Limited
[e];
Facsimile
Attention: Managing Director

(b) For Buyer
[ ]Limited
[o];
Facsimile
Attention: Managing Director

28.12.  Counterparts

This Contract may be executed in any number of counterparts and each such
counterpart shall be deemed an original Contract for all purposes; provided
that no Party shall be bound to this Contract unless and until both Parties
have executed a counterpart. For purposes of assembling all counterparts into
one document, [ ] [insert Seller or Buyer] is authorized to detach the
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signature page from one or more counterparts and, attach each signed

signature page to a counterpart.

28.13. Entire Contract

This Contract contains and expressly refers to the entire agreement between
the Parties with respect to its subject matter and expressly excludes any
warranty, condition or other undertaking implied at law or by custom and
supersedes all previous Contracts and understandings between the Parties
with respect to its subject matter and each Party acknowledges and confirms
that it does not enter into this Contract in reliance on any representation,
warranty or other undertaking by the other Party not fully reflected in the

terms of this Contract.

IN WITNESS WHEREOF, the parties hereto have executed this Contract in the
manner hereinafter appearing, the day and year first above written.

The Common Seal

of the within named

[ ] LIMITED (seller)
has been affixed hereto
In the presence of:

DIRECTOR

The Common Seal

of the within named

[ JLIMITED (Buyer)
has been affixed hereto
In the presence of:

DIRECTOR
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SCHEDULE 1 [ DESCRIPTI ON OF SELLER' S PLA
Overview of physical plant, equipment and facilities, including:

General description of the units and station

Technical Parameters relating to each unit and station operation — starts,
shutdown, ramp rates etc

Guaranteed, Derived and Associated Parameters for each unit

Guaranteed Parameters

Guaranteed Performance Levels link to O+M

Definition of the physical site and the surrounding areas including fuel handling
areas, pipelines etc marking responsibilities and ownership
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SCHEDULE 2[TEST PROCEDURES]

Performance Tests
For each Contract Year Seller shall carry out the Performance Tests as described:

The schedule will include arrangements to:

Schedule of Performance Tests

Reschedule of Performance Tests

Allocation of Costs of rescheduling Performance Tests
Performance of Additional Monitoring Tests
Re-perform Annual Performance Test

Handle of Disputes

49



Model Vesting Contract DRAFT 0.5 November 2008

SCHEDULE 3 [FORMS — DAILY STATEMENTS, MONTHLY REPORTS,
INVOICES]

This schedule will describe the format and timing of the invoices and statements that
will be issued by Seller and Buyer to cover all items chargeable under the agreement
and their reconciliation.

Buyer to invoice:

Monitoring Tests

Incremental costs of relevant tests and additional costs
Installed Capacity Performance Payment
Operational Capacity Performance Adjustment
Heat Rate Performance Adjustment

Availability Performance Adjustment
Non-performance of Mandatory Ancillary Services
Market related Balancing charges

Monthly Insurance Contribution

Costs or charges payable by the Seller

Expert Costs

Costs of Arbitration determined

Reconciliation from previous months

Seller to invoice:

Costs of Rescheduling Performance Tests

Incremental costs relating to additional Monitoring Test

Costs incurred in relation to pursuing claims under the Connection
Agreements

Operational Capacity Performance Adjustment

Operational Heat Rate Performance Adjustment

Additional Load Change Fees

Start Fee per Generation Unit

Extra Load Changes Fee

Costs for maintaining a house load associated with performing Hot Starts and
Warm Starts

Costs related to the Expert

Reasonable costs of communication links and interfaces with the Market
Payments, charges and cost payable to the buyer

Charges for non-performance of Ancillary Services

Balancing charges

Costs for the verification of Metering Equipment

The Monthly Amount — energy and capacity

Costs of physical damage caused to the Plant by Off-spec

Capital Charge and Fixed Operating Charges

Variable Operating Charge
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Cost of accountant

Expert Costs as required

Costs of Arbitration determined

Any interest payable

Any reconciliation from previous months
Other amount due under this Contract.
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SCHEDULE 4 [OPERATING PARAMETERS]

This schedule describes the physical attributes of the plant at varying times during
its operation and allows for degradation over the operating periods.

Capacity and Efficiency Adjustment Factors

Correction Curves required for the station operation — link to the O+M
Capacity Degradation Adjustment

Capacity Temperature Adjustment

Efficiency Degradation Adjustment

Efficiency Temperature Adjustment

Part Load Efficiency Adjustment Factors

Efficiency and performance adjustments

Performance Adjustments

Calculation of installed capacity performance payment

Calculation of operational capacity performance adjustment

Annual target capacity

Calculation of installed heat rate performance adjustment

Calculation of operational heat rate performance adjustment

Annual target heat rate based on the Lower Heating Value of the Operating
Gas

Calculation of availability performance Adjustments

Calculation of annual actual availability annual target availability

Agreed performance termination criteria

Net Available Capacity
Operational Heat Rate
Average Availability

Operational Parameters stated as:

Cold Start - Time required from "Ready to Start position"* to Plant base load
Warm Start - Time required from "Ready to Start position" to Plant base load
Hot Start - Time required from "Ready to Start position" to Plant base load
Cold Start - Time required from "Ready to Start position™ to base load for
single unit

Warm Start - Time required from "Ready to Start position" to base load for
single unit

Hot Start - Time required from "Ready to Start position™ to base load for
single unit

Shutdown time from base load, minimum time from completion of shutdown
to commencement of subsequent start-up

Minimum stable generation gross load — full Plant (to comply with emissions
requirements)

52



Model Vesting Contract DRAFT 0.5 November 2008

e Minimum stable generation gross load - single train (to comply with
emissions requirements)

e Run-up ramp time (GT in hot condition) for load changes between minimum

stable generation and maximum generating capacity

Maximum gross inductive reactive power @base load (lagging)

Maximum gross capacitive reactive power@ base load (leading)

Stable frequency generation (@ rated voltage)

Peak loading capability

Voltage range (@ rated frequency)

Correction Curves

Correction curves to be included for the purposes of correcting Net Heat Rate and
Net Available Capacity:

Output and Heat Rate versus Ambient Air Pressure

Output versus ambient wind speed

Output versus Ambient Air Humidity

Heat Rate versus Ambient Air Humidity

Output versus Grid Frequency

Heat Rate versus Grid Frequency

Output and Heat Rate versus Gas Sulphur Content

Output and Heat Rate versus Terminal Fuel Gas

Conditions (Gas Supply pressure and Gas Supply temperature)
Output versus Gas Lower Heating Value

Heat Rate versus Gas Lower Heating Value

Gas Turbine Generator Loss (Power Factor correction)

Steam Turbine Generator Loss (Power Factor correction) *Output and Heat
Rate
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SCHEDULE 5 [INSURANCE PROGRAMME]

Section to include details of all insurances necessary to be arranged by the plant to
ensure the commercial value of the plant is protected.

Seller to insure the Plant in the commercial market with Reputable Insurers against
any physical loss or damage (subject to standard market exclusions) for the full
replacement value of such Plant

If during a Contract Year an insurance company providing insurance to the Seller
fails to satisfy the required credit rating of a Reputable Insurer the Seller shall
replace such insurance with a replacement insurance with a Reputable Insurer.

Provision of insurance certificates

No later than XX (XX) Days prior to the commencement of insurance for
each risk (as specified in the applicable insurance policy) and annually at renewal,
the Seller shall: (a} provide the Buyer with certified copies of original insurance
certificates evidencing the policies and endorsements and notify the Buyer of any
changes to such policies from time to time.
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SCHEDULE 6 [PLANNING, NOMINATION AND DISPATCH
PROCEDURE]

This section will describe how the station is to make nominations to the various
interested parties (Buyer, System Operator, Market Operator, Gas Suppliers) to
enable commercial operation of the station within the physical state of the grid
system. The Plant will also be required to provide long term operational plans to the
various parties including availability declarations, outage planning and changes to
plant capability.

Nominations Procedures
e Timetable for Nominations and Notifications of Capacity, Electricity and
Fuel/Gas
e Month-Ahead Availability Estimates and outage planning

Daily and Intra-Daily Nominations
Assumed that “Gate Closure” will be defined in the Market Rules. Seller will make
necessary bids:
e not later than [X] half hours before Gate Closure of the Pool bids on each
Day
e At any time up to [X] minutes before Gate Closure for any contract markets
or Ancillary Services market,

Seller will make following declarations:
e the Availability Declaration for the Programming Period for the day ahead to
the Buyer
e advise the Gas provider of the volume of Operating Gas requirements
corresponding to that Availability Declaration. (where applicable)
Any revised Availability Declarations to the Buyer
advise the Gas Provider of the volume of Operating Gas requirements
corresponding to the revised Availability Declaration. (where applicable)
[ ]
Buyer to respond to availability declarations and Daily Despatch Notice to Seller
containing the contracts notice for the Period for the day ahead in accordance with
the Availability Declaration or revised Availability

55



Model Vesting Contract DRAFT 0.5 November 2008

SCHEDULE 7 [COMMERCIAL METERING]

To enable the output of the station to be accurately monitored and recorded for
purposes under the agreement and the applicable operating codes and procedures,
including the Measurement Uncertainty (error measurement)

General statement:

Prior to the Effective Date Seller shall, at its own cost, select and install at
appropriate locations appropriate measurement instrumentation and shall develop
and implement operational procedures (including maintenance, replacement,
calibration and verification of the measurement instrumentation) so that the
Measurement Uncertainty as to both Net Available Capacity and Net Heat Rate is
lower than or equal to zero decimal zero zero XX (0.00XX).

Methods to define
A Determination of Net Available Capacity, and
A Determination of Net Heat Rate

Other issues:
A Notification requirements
A Failure to achieve the Measurement Uncertainty.
A Dispute on Measurement Uncertainty
A Metering equipment

Measurements:

All volumes of Natural Gas delivered under this Contract will be at the Gas
Delivery Point, be measured (in kWh) and its composition determined both in
accordance with the requirements of this Contract or the National Transport System,
whichever is more onerous.

All Electrical Energy delivered under this Contract shall, at the Electricity Delivery
Point, be measured in MWh and MVAR respectively, in accordance with the
requirements of this Contract or the Grid Code and the Transmission Network
Operator, whichever is more onerous.
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SCHEDULE 8 [LIST OF STAKEHOLDERS AND CHANGE PROCEDURE]
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SCHEDULE 9 [SHARED OUTPUT BASIS AND PROCEDURE]
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SCHEDULE 10 [COMMISSIONING PROCEDURES]
To describe the actions allowed under the agreement during the commissioning
period and allocation of costs.
Main issues:
e Commercial Operations Date
e Achievement of Commercial Operations Date
e Occurrence of the Commercial Operations Date
o Delayed Commercial Operations Date
o Non-occurrence of the Commercial Operations Date
Other issues:
e Commissioning Gas and commissioning Electrical Energy
e Requirements for Commissioning Gas and expected generation of Electrical
Energy
Nominations
Interruptions to the Supply of Commissioning Gas
Buyer Obligations prior to the Commercial Operations Date
Revision of the Gas Consumption Table
Third Party Access Costs
Energy Balancing Payments

Nomination and costs of the Commissioning Gas volumes
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ANNEX 1 [INDUSTRY DOCUMENTS]

States the industry documents that are to be referenced by the Contract and those to
which the plant must adhere regarding safe and prudent operation.

e Relevant industry documents
Regulatory documents and compliance requirements
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ANNEX 2—[SITE PLAN]

General arrangements
Substation layouts
Electricity delivery point
Gas delivery
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