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This POWER PURCHASING CONTRACT FOR NEW GENERATION 

(hereinafter referred to as ñthis Agreementò) is made as of [insert day] [month], 

[year]: 

BETWEEN 

[Insert IPPôs name], a company duly incorporated under the laws of the Federal 

Republic of Nigeria and having its registered office at [insert address] 

(hereinafter referred to as ñSellerò which expression shall where the context so 

admits include its successors-in-title and assigns) of the one part; 

AND 

[Insert Buyerôs name], a company duly incorporated under the laws of the 

Federal Republic of Nigeria and having its registered office at [insert address] 

(hereinafter referred to as ñBuyerò which expression shall where the context so 

admits include its successors-in-title and assigns) of the other part. 

(Seller and Buyer are hereinafter together referred to as ñPartiesò or individually 

as ñPartyò). 

WHEREAS 

1. Pursuant to the Electric Power Sector Reform Act No. 6 of 2005 (ñthe 

Actò), Seller is desirous of undertaking the design, development, 

financing, construction, operation and maintenance of a power generating 

plant and auxiliary facilities (ñthe Plantò) particularly described in 

Schedule 1 hereto. 

2. Buyer is engaged in the business of marketing, brokering, purchasing, 

selling and or bulk trading of electricity and ancillary services with 

electricity distribution companies. 

3. Seller desires to sell and Buyer desires to purchase energy and capacity 

pursuant to the terms and subject to the conditions hereinafter stated. 

4. [Others as the parties wish] 

In consideration of the premises set out above and the mutual covenants, 

assurances and undertakings hereinafter contained, the Parties hereby agree as 

follows: 
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ARTICLE 1 - DEFINITIONS AND INTERPRETATION 

1.1. Definitions 

Unless the context indicates otherwise, capitalised and bolded words used 

in this Agreement, including the recitals and Schedules shall have the 

corresponding meaning set out below: 

 ñActò means the Electric Power Sector Reform Act No. 6 of 2005 or 

such acts as may replace, supplement or amend it in the future. 

ñAct of Insolvencyò means in respect of a Party, its insolvency, 

winding-up, dissolution, administration or liquidation, the making by it of 

any arrangement or composition with its creditors or the taking of 

possession by an encumbrancer of, or the appointment of a receiver over, 

the whole or any substantial part of its property or assets or its ceasing or 

threatening to cease to carry on business, or the commencement of any 

analogous proceeding by whatsoever name known against it or any of its 

assets in whatsoever jurisdiction. 

 ñAffiliateò means for either Party hereto (a) an entity that is a subsidiary 

of that Party; (b) a person or entity of which that Party is a subsidiary or 

(c) an entity that is the subsidiary of another person or entity of which 

that Party is a subsidiary. For purposes of this definition, an entity is a 

ósubsidiaryô of a person or entity if the latter owns legally, beneficially, 

directly or indirectly, the shares of the former that are sufficient to cast 

over fifty percent (50%) of the votes in a general meeting of 

shareholders, members, partners or other owners of the former. 

ñAgreementò means this document together with the Schedules hereto 

and any extensions, renewals or amendments of this document agreed to 

in writing by the Parties. 

ñAgreed Interest Rateò means such interest rates as may be published 

from time to time by the Bank appointed for financial settlement by the 

Market Operator under the Market Rules. 

"Ancillary Services" means such other services provided by Seller other 

than the provision of Gross Electrical Output, including without 

limitation the provision of reactive power, voltage control, frequency 

regulation and black start capability. 

ñApplicable Lawsò mean all laws, treaties, ordinances, decrees, statutes, 

rules and regulations of any national, state, municipal, regional or other 

governmental body, instrumentality, agency or other authority having 

jurisdiction over the Parties, the performance of obligations herein 

reserved or the provision of ancillary services hereunder. Any reference 

to an Applicable Law shall include all statutory and administrative 
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provisions consolidating, amending or replacing such Applicable Law 

and shall include all rules and regulations promulgated thereunder. 

ñAuthorisationò means any approval, consent, exemption, licence, order 

or permit of or from any Governmental Authority required for the due 

performance by either Party of any covenant or obligation reserved 

hereunder. 

ñAvailabilityò means the ability of the Plant, at a particular instant or 

over a particular period of time, to deliver electricity to the Grid for 

onward transmission to Buyerôs Grid Supply Point and the terms 

ñAvailableò and ñUnavailableò shall be construed accordingly. 

ñAvailable Capacityò means in any Settlement Period: 

 in the absence of an Availability Failure in that Settlement Period or 

previous Settlement Periods in accordance with Article 8.4, the 

Declared Capacity; or 

 in the case of Availability Failure, where an Availability Test has not 

been requested in Settlement Periods as defined in Article 8.4, either: 

o in response to valid Nominations for that Settlement Period  that 

are greater on average than the average Availability achieved, this 

average Availability; or otherwise 

o if there is no valid Nomination for that Settlement Period or there 

are valid  Nominations for that Settlement Period that are less than 

the Declared Capacity, the Declared Capacity; 

 Where an Availability Test has been requested, the value derived 

under Article 8.4. 

ñAvailable Capacity Outcomeò means the Available Capacity as a 

result of an Availability Test. 

ñAvailability Failureò means in respect of the Plant in any Settlement 

Period allowing for Measurement Tolerance, a failure to deliver energy 

in accordance with a Nomination for that Settlement Period; provided 

that the Plant starting up, shutting down or being Constrained Off or 

Down shall not be considered to be an Availability Failure. 

 ñAvailability Testò means a test of the Plant, requested by either Party, 

scheduled, and conducted by the SO in conjunction with the Seller and 

witnessed by the SO or Buyer, utilising the Main Metering System to 

determine the Plantôs Available Capacity in accordance with Article 8.4, 

which, for the avoidance of doubt, may be called to determine whether a 

reduction in Gross Electrical Output is an Availability Failure or to 
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restore Available Capacity following a restoration of generation 

capability. 

 ñAvailability Test Retrospective Periodò means the period before an 

Availability Test to which the resultant Available Capacity applies in 

accordance with Article 8 and Schedule 3.  

ñBankò means either the Market Operatorôs appointed bank, the Sellerôs 

bank approved by the Market Operator and the Buyer or the Buyerôs 

bank approved by the Market Operator as the case dictates. 

ñBilling Periodò means a period commencing at 00.00 hours on the first 

day of a Month, and ending at 24.00 hours on the last day of that Month, 

save that the first Billing Period shall commence at 00.00 hours on the 

Effective Date and end at 24.00 hours on the last day of the following 

Month and the last Billing Period shall commence at 00.00 hours on the 

first day of the last Month prior to termination of this Agreement until 

24.00 hours on the date of termination of this Agreement.  

 ñBusiness Dayò means any day excluding Saturdays and Sundays and 

those days set by Government as a public holiday. 

ñCapacity Paymentò means payment to Seller for Available Capacity in 

accordance with Article 15.3. 

ñCapacity Priceò means the element of the price payable in accordance 

with Article 15.2. 

ñCapacity Testò means: a test performed on a Unit: a) after major 

maintenance or, b) if there is no major maintenance once in the year but 

in any case no more often than once a year, by Seller and Buyer 

including a test performed pursuant to Plant Commercial Operations 

Tests using accurate measurement equipment, with sufficient warning 

between the Parties, in order to determine either: the degradation of the 

Unitôs capacity, or following major maintenance the recovery in the 

Unitôs capacity. Once this test has been completed, Declared Capacity 

can not be greater than the outcome of this test (the ñTest Capacityò). 

ñChange in Controlò means any direct change in ownership of a Party 

(whether through merger, sale of shares or other equity interests, or 

otherwise) through a single transaction or series of related transactions, 

from one or more transferors to one or more transferees, in which the 

market value of the Party's participating interest represents more than 

twenty percent [20%] of the aggregate market value of the assets of such 

Party and its Affiliates that are subject to the Change in Control.  For the 

purposes of this definition, market value shall be determined based upon 

the amount in cash a willing buyer would pay a willing seller in an arms 
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length transaction.  For the avoidance of doubt Lender Bank Step-in does 

not constitute a change in control. 

 ñChange in Lawò means the occurrence after the Execution Date, of 

any of the following: (a) the enactment or issuance of any new Law, 

regulation or policy; (b) the modification or repeal of any existing law, 

regulation or policy; (c) the commencement of any law, regulation or 

policy that was not in existence on the Effective Date; (d) the complete 

reissue of the Market Rules (such that the new rules are fundamentally 

changed which results in trading arrangements radically different from 

those previously in use and originally contemplated by the Parties); (e) 

change in the rate of any applicable Taxes or (f)f the change in the terms 

or conditions of any Authorisation by an imposition of additional terms 

or conditions, which occurrence was not reasonably foreseen by the 

Parties and which makes the continued performance of this Agreement 

on the terms herein set forth materially less favourable to either or both 

Parties. For the avoidance of doubt, the Parties acknowledge that any 

procedural change of rules or change in trading regime contemplated in 

the Act shall not be construed as a Change in Law Event. 

 ñCommercial Boundaryò  means the point(s) where the Sellers high 

voltage circuit(s) connect(s) to the transmission assets owned by the 

TNO. 

ñCommercial Operation Dateò means the date specified in Article 7.4. 

ñConstruction and Commissioning Periodò means the period of time 

from the Effective Date until the Commercial Operations Date during 

which Seller constructs,  then technically tests and commissions the Plant 

and facilities thereat followed by the Plant Commercial Operations Tests. 

 ñConditions Precedentò means all the conditions set out in Article 3 

that must be satisfied or waived prior to this Agreement becoming 

effective. 

ñConfidential Informationò means all information and data of whatever 

nature, which any Party may from time to time receive or obtain (orally 

or in written or electronic form) as a result of entering into, or performing 

its obligations pursuant to, this Agreement (including engineering data, 

maps, models and interpretations, commercial, contractual and financial 

information), and which: 

(a) relates in any manner to this Agreement or any other agreement or 

arrangement contemplated by this Agreement; or 

(b) concerns the business, finances, assets, liabilities, dealings, 

transactions, know-how, customers, suppliers, processes or affairs 

of either Party; or 
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(c) is expressly indicated to be confidential or is imparted by one 

Party to the other in circumstances creating an obligation of 

confidence and or non-disclosure. 

ñConsequential Lossò means for this Agreement and operations 

conducted under this Agreement, any damages, costs, or liabilities, or any 

losses or deferments of revenue, profit, opportunity or use, regardless of 

cause, which are not immediately and directly caused by the relevant act 

or omission, including: 

(a) any indirect damage, cost, or liability associated with business 

interruption or increased cost of working during business 

interruption, including the incremental cost of overhead expenses 

incurred; 

(b) any indirect, special or punitive damages and penalties of any 

kind; and  

(c) any loss or deferment of revenue, profit, opportunity, use, bargain, 

contract, expectation or opportunity. 

ñConstrained Off or Downò means that the generator output is reduced 

(whether to zero or otherwise) to below its Nomination due to:  

(a) limitations in the capability of the transmission system to transmit 

the energy which is not Force Majeure; 

(b) being instructed by the SO to carry reserve or for any other 

ancillary service purpose mandated by the grid code; or 

(c) being instructed by the SO to reduce output, potentially to zero, 

due to there being excess generation which has been scheduled in 

energy price merit order. 

ñContracted Capacityò means electrical capacity expressed in kW or 

MW being the maximum capability of the Plant to generate energy and is 

available from the Commercial Operations Date for supply to Buyer at 

the Delivery Point. 

ñContract Durationò is [to be decided by parties based on the 

commercial life of the project]. 

ñContract Yearò means a period of one (1) Year beginning on the first 

day of the Month following the Commercial Operation Date or any 

anniversary thereof. 

ñDaily Statementò has the meaning ascribed in Article 17. 
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ñDayò means a period of 24 hours commencing at [00.00] hours and 

daily shall be construed accordingly. 

ñDeclared Capacityò means capacity of the Plant in MW as declared by 

the Seller from time to time, being no greater than the Test Capacity. 

ñDefaultò means the occurrence of any one or more of the events 

specified in Article 23. 

ñDelivery Pointò means the physical point(s), being at the Commercial 

Boundary, at which the Gross Electrical Output of the Plant is delivered 

into, or extracted from, the Grid, 

 ñDisputeò means any dispute, controversy, or claim of any kind or type, 

whether based on contract, tort, statute, regulation, or otherwise, arising 

out of, relating to, or connected with this Agreement, or the operations 

carried out under this Agreement, including any dispute concerning the 

existence, validity, interpretation, performance, breach, or termination of 

this Agreement. 

ñEffective Dateò means the date specified in Article 3.4.1. 

ñEligible Customerò means an End User as determined in the Act or in 

any regulation issued pursuant thereto. 

ñEnergy Priceò means the element of the price payable in accordance 

with Article 15.5. 

ñEnd Userò means Buyerôs customers. 

ñExecution Dateò means the date on which this contract is duly signed. 

ñExpertò means any competent person appointed for the determination 

of disputes reserved for expert determination in this Agreement.  

ñFinancing Documentsò means any loan, note issuance, security, 

guarantee agreement, letter of credit, hedging agreement or any 

document designated as such between Seller and its Lender(s) and other 

third party financiers. 

ñForced Outageò is an outage of the Plant due to emergency or 

operational problems not caused by unavailability of the transmission 

system and is not part of the scheduled maintenance programme. 

ñForced Outage Rateò for any year is the percentage of the year that 

Forced Outages are expected to occur. 

ñForce Majeure Eventò means any event or circumstance the 

occurrence of which is beyond the reasonable control of the Claiming 
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Party and results in the Claiming Party being unable to perform one or 

more of its obligations under this Agreement, which inability could not 

have been prevented or overcome by the Claiming Party or any of its 

Affiliates exercising reasonable foresight, planning and/or 

implementation. To the extent that they satisfy the requirements set out in 

the preceding sentence and subject to the proviso to this definition, Force 

Majeure Events include the following events and circumstances: 

(a) acts of war (whether declared or undeclared), armed conflict, civil 

unrest or insurrection, blockade, embargo, riot, sabotage, acts of 

terrorism or the specific threats of such acts or events, or 

conditions attributable to such acts or events; 

(b) strike, work slow down, lockout or other industrial disturbance or 

labour dispute;  

(c) fire, earthquake, cyclone, hurricane, flood, drought, storms, 

navigational and maritime perils, or other acts of God; 

(d) breakage, fire, explosion, mechanical breakdown or other damage 

or malfunction resulting in the partial or complete shutdown of the 

facilities of the Claiming Party; 

(e) failure of supply of Gas or other fuel feed stock required for the 

generation of electricity; 

(f) failure of the Transmission System Operator to take delivery of 

and transmit electricity,  

Provided that the following events and circumstances shall not constitute 

a Force Majeure Event: 

(a) changes in market rules and conditions, including changes that 

directly or indirectly affect the demand for energy or its pricing; 

(b) financial hardship or the inability of a Party to make a profit or 

receive a satisfactory rate of return on its investment or from its 

operations; 

(c) failure or inability to perform attributable to the pricing structures 

specified in this Agreement or currency devaluation; or 

(d) inability of Seller to economically generate sufficient energy 

capacity. 

ñFuel Supply Agreementò means the document referred to in Articles 3. 

ñGovernmentò means the Federal Government of Nigeria. 
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ñGovernmental Authorityò means any national, state or local 

government, or any regulatory or administrative agency, commission, 

body or other authority, and any court or tribunal, lawfully exercising 

jurisdiction over this Agreement, the performance of obligations reserved 

hereunder or either Partyôs facilities. 

ñGridò means the network of high voltage transmission lines, 

transformers, switchgear and other transmission equipment which is 

owned and maintained by the Transmission Network Operator and 

controlled by the System Operator and utilised for the conveyance of 

energy from generating plant to distribution systems. 

ñGrid Codeò means the rules, regulations, principles and procedures 

governing operation, coordination and use of the Grid as approved by 

relevant Governmental Authority. 

ñGrid Supply Point (GSP)ò means Buyerôs offtake point from which it 

receives energy from the Grid for distribution to End Users. 

ñGross Electrical Output (GEO)ò means the gross energy in MWh  

delivered to or taken from the Delivery Point for transmission by the 

Transmission Network Operator, through the Grid to Buyerôs Grid 

Supply Point.  

ñGSP Electrical Output (GSPEO)ò means the Gross Electrical Output 

scaled down by the Transmission Loss Factor being deemed to be the 

energy delivered by the Transmission Network Operator, through the 

Grid to Buyerôs Grid Supply Point.  

 ñIndependent Engineerò means a suitably qualified Person with 

requisite skills and experience, jointly appointed by the Parties or either 

of them, or a counterparty to any agreement referred to herein to conduct 

routine inspections of the Plant and installations thereat and also to issue 

independent certifications contemplated in this Agreement. 

ñIndemnified Partyò means the Party that receives the benefit of an 

indemnity pursuant to Article 25, together with such Partyôs directors, 

officers, and employees and such Partyôs Affiliates, their directors, 

officers and employees. 

ñIndemnifying Partyò means the Party that gives an indemnity pursuant 

to Article 25. 

 ñkVò means kilovolts, a unit of voltage. 

ñkWò means kilowatt, a unit of power. 

ñkWhò means kilowatt-hour, a unit of electrical energy. 
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ñLender(s)ò shall have the meaning ascribed in any Financing 

Document. 

"Lender Bank Step-in Rightsò means the Lender(s) right, either directly 

or through a designate, to assume this Agreement and all the Sellerôs 

rights and obligations hereunder, for the purpose of resolving existing 

defaults in order to preserve the value of its investment, whereupon the 

Seller shall cease to have any right, title or interest whatsoever under this 

Contract. 

ñLong Stop Dateò means the date specified in Article 3.4.1. 

ñMain Meterò means the meter installed pursuant to Article 12. 

ñMarket Operatorò means the unit of the Transmission Company of 

Nigeria or any other independent entity evolving therefrom being 

responsible for energy and financial settlement within the Nigerian 

electricity industry. 

ñMarket Rulesò means the rules currently in force or being developed 

for regulation of energy trading in the competitive market as approved by 

the Relevant Governmental Authority. 

ñMaterial Breachò means in the case of Seller, breach of its obligations 

under Clauses [20.2.5, 21.2.5 and 20.2.6] 21.2.6 and in the case of Buyer, 

breach of its obligations under Clauses [20.2.4, 21.2.4 and 20.2.6] 21.2.6. 

ñMeasurement Toleranceò means the percentage allowance specified in 

Schedule 9 for potential metering error which is used in the verification 

of Available Capacity, which for the avoidance of doubt is not used in 

calculating Gross Electrical Output. 

ñMechanical Completionò means, with respect to each unit, system, or 

component of the Plant, the completion of the work relating thereto, to 

include setting of the major equipment on foundations; connecting such 

major equipment to other applicable equipment with piping, wiring, 

controls and safety systems; ensuring that such equipment and such 

related operating systems are individually cleaned, leak checked, 

lubricated, and point-to-point checked to verify that such major 

equipment and such related operating systems have been correctly 

installed so as to respond to simulated test signals equivalent to actual 

signals received during operation; and ensuring that such equipment 

related operating systems are ready to initial operation, adjustment and 

testing and may be so operated, adjusted and tested without damage 

thereto or to any other property and without injury to any person.  

Mechanical Completion with respect to each unit, system or component 

of the Plant will be considered as having been achieved notwithstanding 
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that some minor punchlist items or that some deficiency not affecting the 

operation thereof requires correction as agreed by Seller.  Mechanical 

Completion shall include but not be limited to the following pre-

commission activities with respect to the applicable unit, system or 

component; stroking of all control valves, phase rotation of electrical 

equipment, and continuity of other electrical circuits (including loop 

checks) and response of controls and control equipment. 

 ñMetering Codeò means the Metering Code developed by the relevant 

Governmental Authority for the Nigerian electricity supply industry. 

 ñMetering Pointò means the location where output from the Plant is 

measured being at or electrically close to the Delivery Point. 

ñMetering Systemò means all forms of meters and metering devices, 

consisting of the Main Meter and Back up Meter and the associated 

current transformers (CTs) and Voltage Transformers (VTs) and 

associated auxiliary equipment used for reading and measurement of 

Gross Electric Output. Meters shall be construed accordingly. 

ñMinisterò means the competent Minister designated in the Act. 

ñMonthò means a calendar Month and ñmonthlyò shall be construed 

accordingly. 

ñMonthly Reportò means the report to be prepared by Seller in 

accordance with Article 14. 

  ñMWò means megawatt, a unit of power being one thousand (1,000) 

kW. 

ñMWhò means megawatt-hour, a unit of electrical energy being one 

thousand (1,000) kWh. 

ñMYTOò means the Multi Year Tariff Order approved for the Nigerian 

electricity industry by the relevant Governmental Authority and any 

future updates thereto or changes therein. 

ñNairaò or ñNò means the currency of the Federal Republic of Nigeria. 

ñNatural Gasò means gaseous hydrocarbons or a mixture of gaseous 

hydrocarbons and inert gases, principally methane, whether wet or dry, 

produced from oil or gas wells, including by-products and or residue gas 

remaining after the extraction of liquid hydrocarbons. Gas shall be 

construed accordingly. 

"Nominations" means Buyerôs instruction to Seller to deliver a specified 

amount of energy from the Available Capacity during a specified period. 
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ñOperating Periodò means a period of the Contract Duration 

commencing on the Commercial Operation Date until the expiration of 

the Term of this Agreement by effluxion of time or its sooner 

termination. 

ñOperating Committeeò means the committee established pursuant to 

Article 14.4. 

ñPersonò means any individual, partnership, corporation, association, 

trust, Governmental Authority, or other legal entity. 

ñPlantò means the generating facilities, transformation facilities and 

auxiliary equipment as described in Schedule 1. 

ñPlant Commercial Operations Testsò means those tests that take place 

following the technical commissioning that show the Plant is reliable 

enough for commercial operation; these will include a reliability run that 

shows that the Plant can run at or near its Contracted Capacity for a 

significant period of time as described in Schedule 2. 

ñProlonged Force Majeure Eventò has the meaning ascribed in Article 

21.8. 

ñPrudent Utility Practicesò means the practices, methods and acts 

engaged in or accepted by a significant portion of the international electric 

generating and utility industry for facilities using the same type of fuel, being 

of a similar size and being located in a similar geographic environment that, at 

a particular time, in the exercise of reasonable judgment and in light of the facts 

known or that reasonably should have been known at the time a decision was 

made, would be expected to accomplish the desired result in respect of the 

design, engineering, construction, operation and maintenance of electric 

generating or transmission equipment of the type applicable to the Plant or the 

relevant portion of the Grid, as applicable, in a manner consistent with Law, 

Governmental Authorisations, reliability, safety, economy, environmental 

protection and due consideration to the construction, operation and 

maintenance standards recommended by the suppliers and manufacturers of 

such equipment; 

ñReasonable Effortsò means for any action required to be made, 

attempted or taken by a Party under this Agreement, all necessary efforts 

that a prudent Person would undertake to protect its own interests, 

including commercial interests, taking into account the conditions 

affecting such action, including the amount of notice to act, recognition 

of the need to act, the duration and type of the action, the competitive 

environment in which such action occurs, and the projected benefit, cost 

and risk to the Party required to take such action. 
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ñScheduled Maintenanceò means the inspection, maintenance, repair, 

modification or replacement of Sellerôs facilities or any component 

thereof in accordance with Article 13.2 hereof. 

ñSettlement Periodò means a period of twenty four (24) hours beginning 

at 00.00 hours daily or any such part of a Day as the Parties may 

mutually agree or such period as may be defined in the Market Rules.  

 

ñSiteò means the plot of land upon which the Plant and Sellerôs other 
facilities are located; 

 

ñStart-Up Paymentò means the payment to cover the generators start-up 

and shutdown costs in connection with a previous shutdown in 

accordance with Article 15.6. 

 

ñSubstantial Completionò means: 

 

(a) the Plant is substantially complete in accordance with the scope of 

work, the specifications and all applicable governmental approvals 

(except for governmental approvals which are issued subsequent to 

Substantial Completion) except for punchlist items and can be safely 

operated for its intended purpose; 

 

(b) all project works and documentation required to be furnished by the 

installation contractor for the Plant is substantially complete and all 

equipment has been delivered to the site and properly incorporated 

into the Plant, except for punchlist items; 

 

(c) the punchlist has been received and accepted by the Seller; 

 

(d) Installation contractor has sufficiently completed the Plant to allow 

the Seller to enter into Commercial Operation; 

 

(e) Mechanical Completion has been achieved; and Substantially 

Complete shall be construed accordingly. 

 

ñSystem Operatorò or ñSOò means the entity licensed to provide 

system operation services under the Act (presently a unit in the 

Transmission Company of Nigeria), in so far as the company or entity is 

engaged in systems operation activities other than the administration of 

the Market, pursuant to its Licence. 

 

ñTaxò means any charge, fee, levy or other assessment imposed by any 

Governmental Authority, whether federal, state, local or otherwise; 

including all income, withholding, gross receipts, business, 

environmental, value added, capital gain, duties, capital stock, 
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registration, excise, ad valorem, real property, personal property, land, 

local development, license, sales, production, occupation, use, service, 

transfer, payroll, employment, social security, travel, franchise, 

severance, bonus, or other tax of any kind, as well as any charges and 

assessments (including any interest, penalties or additions to tax 

attributable to or imposed on or with respect to any such assessment, 

whether disputed or not and all stamp or documentary taxes and fees. 

ñTechnical Commissioningò means the engineering verification process 

after construction whereby the Seller ensures that the Plant is fit for 

purpose and ready for the Plant Commercial Operations Tests. 

 

ñTechnical Commissioning Periodò means the expected and/or actual 

duration of the Technical Commissioning. 

 

ñTermò means the duration of this Agreement specified in Article 4 

from the Effective Date. 

 

 ñTest Capacityò means the level of capacity resulting from a Capacity 

Test, which cannot be greater than Contracted Capacity.  

 

ñTransferò means a change of ownership or control described in Article 

26. 

ñTransmission Loss Factor (TLF)ò shall be the factor as a percentage 

set by relevant Governmental Authority each year representing the losses 

on the transmission system, which is applied to scale down the Gross 

Electrical Output to give the GSP Electrical Output as per Article 10.4. 

ñTransmission Network Operatorò or ñTNOò means the licensed 

entity that owns and maintains the Grid. 

 ñUnitò means (in the case of an open cycle gas turbine) an individual 

compressor, turbine, alternator and transformer combination together 

with its auxiliary equipment. 

ñWilful Misconductò means any intentional, conscious or reckless 

disregard of any provision of this Agreement by any supervisory or 

managerial staff of either Party which is not justifiable by any special 

circumstances which however shall not include any omission, error of 

judgment or mistake made by any such supervisory or managerial staff in 

the exercise in good faith of any function, authority or discretion. 

ñYearò means a period of twelve calendar Months. 
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1.2. Interpretation 

In this Agreement, including the recitals and schedules except where 

expressly provided to the contrary: 

1.2.1. Schedules hereto shall form part of this Agreement and in the 

event of any conflict between the main body of this Agreement 

and a Schedule the main body of this Agreement shall prevail 

over the provisions of the Schedule; 

1.2.2. reference to any consent not to be unreasonably withheld is 

deemed to be qualified by the requirement that such consent shall 

not be unreasonably conditioned or delayed; 

1.2.3. reference to include and including is deemed to be qualified by 

the additional term without limitation; 

1.2.4. reference to any publication, statute, rule, regulation, instrument 

or standard means the same as amended, supplemented or re-

enacted from time to time; 

1.2.5. reference to any agreement means the same as amended, 

supplemented or replaced from time to time; 

1.2.6. any requirement that an action may or shall be taken within a 

specified number of Days means that such action may or shall be 

taken within the number of Days so specified starting at 00:00 

hours on the Day on which the requirement to take such action 

arose; 

1.2.7. reference to any amount of money means that amount in Naira; 

1.2.8. reference to Articles and Schedules means reference to Articles 

hereof, and Schedules to this Agreement; 

1.2.9. headings are inserted for ease of reference only and shall not 

form part of this Agreement, affect its interpretation or 

construction or have any legal effect; 

1.2.10. any remedy which provides for the payment of damages by a 

Party represents a genuine pre-estimate of the likely or possible 

loss or damage which might otherwise be suffered by the Party to 

whom such damages are payable in consequence of the act or 

omission of the Party liable to pay such damages and shall not in 

any way be construed as a penalty; 

1.2.11. any good faith best estimate which is given by a Party when 

required in accordance with this Agreement is non-binding and 

given for information only and the Party giving such good faith 
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best estimate shall have no liability to the other Party for any 

inaccuracy thereof; and 

1.2.12. reference to any notice or notification means a notice or 

notification made in writing. 

1.3 All measurements and calculations shall be in metric system and 

calculations done to two (2) decimal places, with the third digit of five 

(5) or above being rounded up and below five (5) being rounded down. 

1.4 In the event of any ambiguity or discrepancy in this Agreement, the 

following shall apply:  

(a) between two Articles of this Agreement, the provisions of a 

specific Article relevant to the issue under consideration shall 

prevail over those in other Articles; 

(b) between the written description of any drawing and the 

specifications and standards, the latter shall prevail;  

(c) between the dimension scaled from the drawing and its specific 

written dimension, the latter shall prevail; 

(d) between any value written in numerals and that in words, the latter 

shall prevail. 

ARTICLE 2 ï RESERVED RIGHTS 

2.1. Reserved Rights 

 

For greater certainty, the Parties confirm that any activities not 

specifically governed by this Agreement are outside of the scope of this 

Agreement. 

2.1.1. Notwithstanding anything to the contrary expressed or implied in 

this Agreement and without prejudice to its obligations to make 

available Contracted Capacity, Seller shall retain and Buyer shall 

have no control over the following rights: 

(a) the right to decide the manner in which Seller conducts its 

operations; 

(b) the right to process Natural Gas received in its facilities; 

(c) the right to step up and or step down the voltage and/or 

change target frequency of the electricity from the Plant 

before making associated energy available to Buyer; 

provided that the energy output supplied at the Delivery 

Point conforms with the specifications in Schedule 1 ; 
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(d) the right, to commingle energy generated pursuant to this 

Agreement with energy generated from any other Plants, 

and to substitute energy produced from other Plants; 

(e) subject to meeting its obligations herein, the right to make 

available and sell energy from the Plant to other buyers. 

2.1.2. Notwithstanding anything to the contrary expressed or implied in 

this Agreement, Buyer shall retain and Seller shall have no control 

over the following rights: 

(a) without prejudice to its obligations to take GSP Electrical 

Output, the right to decide the manner in which it conducts 

its physical operations; 

(b) the right to arrange for the transmission of energy from the 

Delivery Point to End Users and Eligible Customers; 

(c) the right to use, sell, or otherwise dispose of energy taken at 

the Delivery Point; and 

(d) the right to take delivery of energy produced from other 

sources. 

ARTICLE 3 - CONDITIONS PRECEDENT  

3.1. Sellerôs Conditions Precedent 

 

Except as set out in Article 3.4, Seller is not obligated under this 

Agreement, unless and until Sellerôs Conditions Precedent set out below 

are satisfied or waived by Seller: 

3.1.1. Seller has obtained all Authorisations, waivers and or exemptions 

required for its development and operation of the Plant and also 

the generation and sale of energy as contemplated in this 

Agreement. 

3.1.2. Seller and its counterparts have executed and delivered each of the 

following agreements: 

(a) Contract(s) granting rights for the use of the Site; 

(b) Engineering, Procurement and Construction Contract for 

the development and construction of the Plant and auxiliary 

facilities; 

(c) Contract for the development infrastructure required for 

delivery of Natural Gas to the Plant; 
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(d) Financing Documents for project financing of the 

development and construction of the Plant and such 

Financing Documents being in full force and effect and any 

conditions for such Financing Documents being effective, 

having been fulfilled or waived and any right of 

cancellation by any party to such Financing Documents 

having expired; 

(e) Fuel Supply Agreement; 

(f) Connection Agreement for the connection of the Plant to 

the Grid; 

(g) Operation and Maintenance Agreement in respect of the 

Plant and auxiliary facilities; 

(h) A Securitisation Agreement; and 

(i) [and others as the Seller requires] 

3.2. Buyerôs Conditions Precedent 

 

Except as set out in Article 3.4, Buyer is not obligated under this 

Agreement, unless and until the conditions set out below are satisfied or 

waived by Buyer: 

3.2.1. Buyer has obtained all Authorisations, waivers or exemptions 

incidental to owning, operating its facilities and carrying on 

business as a power distribution company. 

3.2.2. Buyer and the Transmission Network Operator have executed and 

delivered a Use of System Contract. 

3.2.3. That the Seller shall furnish Buyer the following: 

(a) Evidence that facilities for Gas Supply are in place and that 

Gas shall be available the duration of the Agreement; 

3.2.4. [Others as the Buyer requires.] 

3.3. Satisfaction of Conditions Precedent 

 

Each Party shall use Reasonable Efforts to satisfy or obtain the 

satisfaction of each Condition Precedent for which such Party is 

primarily responsible. 

3.3.1. Each Party, upon the request of the other Party and at such other 

Partyôs expense, shall use Reasonable Efforts to assist the other 
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Party in satisfying each Condition Precedent for which such other 

Party is primarily responsible. 

3.3.2. The Parties shall from time to time meet to discuss and coordinate 

their plans for the satisfaction of the Conditions Precedent and 

each Party shall keep the other informed on a timely basis as to 

progress in relation to the satisfaction of the Conditions Precedent. 

3.3.3. Upon satisfaction or waiver of a Condition Precedent the Party 

responsible for the satisfaction of the Condition Precedent shall 

notify the other Party of its satisfaction. Such notice shall include 

necessary supporting documentation to substantiate the 

satisfaction of the Condition Precedent. The other Party may by 

notice within [  ] Days dispute whether such Condition Precedent 

has been satisfied; provided that where satisfaction of any 

Condition Precedent is waived, such waiver shall be confirmed in 

writing by the Party entitled to grant such waiver.  

3.4. Status of Agreement 

 

Except for the undertakings set out in Article 3.3 ï Satisfaction of 

Conditions Precedent, and the provisions of Article 1 ï Definitions and 

Interpretation, Article 25 ï Indemnities, Article 30 ï Governing Law and 

Dispute Resolution, Article 26 ï Transfer, Article 22 ï Confidentiality, 

Article 31 ï General, either Party shall not be obligated or become 

legally bound by this Agreement until all Conditions Precedent have been 

satisfied or waived in writing by the Parties. 

3.4.1. Without prejudice to Article 3.4 above, the Parties undertake to 

use all Reasonable Efforts to satisfy or waive all Conditions 

Precedent on or before [  ] (ñEffective Dateò) however not later 

than [  ] (ñLong Stop Dateò) except extended in writing by mutual 

agreement, whereupon this Agreement shall become effective and 

inure for the benefit of the Parties for the Term set out in Article 4. 

3.5. Failure to Satisfy Conditions Precedent 

 

If any condition is not satisfied or waived by the Long Stop Date, then: 

(a) the Party responsible for satisfying such Condition Precedent may 

give notice to the other Party giving reasons for the delay or 

failure to satisfy the Condition Precedent and the revised date by 

which it is reasonably expected that the Condition Precedent shall 

be satisfied; 

(b) Except the Long Stop Date is extended pursuant to paragraph (a) 

above, either Party may terminate this Agreement with immediate 
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effect by notice to the other Party. On termination of this 

Agreement under this Article 3.5, the Parties shall be discharged 

from any further obligations or liabilities under this Agreement, 

except for any rights, obligations or liabilities which have accrued 

up to the date of termination. 

3.5.1. The termination of this Agreement nonetheless, pursuant to Article 

3.5 (b) above, either Party shall be entitled to claim liquidated 

damages capped at [  ] where it can reasonably establish that the 

other Party delayed and or failed to use Reasonable Efforts to 

satisfy any Condition Precedent. 

ARTICLE 4 - TERM  

4.1. Term 

 

This Agreement shall come into force on the Effective Date and shall, 

subject to the provisions hereof, continue in full force and effect and 

inure for the benefit of the Parties, for the Contract Duration from the 

Commercial Operations Date (ñTermò). The Term shall be composed of 

the Construction and Commissioning Period and the Operating Period 

and any extensions thereof.  

4.1.1. The termination of this Agreement shall be without prejudice to 

any rights, obligations and remedies arising out of or in connection 

with this Agreement, which have vested, matured or accrued to 

any Party before the date of such termination. Notwithstanding the 

preceding sentences, the provisions of Article 1 - Definitions and 

Interpretation, Article 25 - Indemnities, Article 30 - Governing 

Law and Dispute Resolution, Article 26 - Transfer, Article 22 - 

Confidentiality and Article 31 - General shall survive the 

termination of this Agreement and remain in effect until all rights, 

obligations and remedies have been finally extinguished, and all 

Disputes, including any financial audits carried out pursuant to this 

Agreement, have been finally resolved. 

4.2. Extension of Term 

 

The Term of this Agreement may be extended by the Parties in writing 

prior to its expiration by effluxion of time, on mutually agreed terms and 

conditions.  

ARTICLE 5 ï PLANT AND FACILITIES 

5.1. Sellerôs Plant and Facilities 
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Seller shall construct, install, test, commission, and operate the Plant and 

auxiliary facilities described in Schedule 1, necessary to enable the Seller 

to make available at the Delivery Point from the Commercial Operation 

Date, electrical energy in properly nominated quantities. 

5.2. Design and Standards 

 

In terms of designs and standards, each Party shall at all times using 

Reasonable Efforts, ensure compliance with Prudent Utility Practices in 

the design, engineering, construction, installation, testing and 

commissioning of its facilities.  

5.3. Facilities Interconnections 

 

Seller shall coordinate the design and construction of its Plant and 

auxiliary facilities to the extent necessary to complete, interconnect and 

start up its Plant and facilities in a timely manner as required under this 

Agreement. 

ARTICLE 6 ï SELLERôS PLANT DEVELOPMENT PROJECT 

IMPLEMENTATION 

 

6.1 Seller shall, acting in accordance with Prudent Utility Practices procure 

the construction of the Plant in a workmanlike and professional manner. 

The Plant shall be: 

 

6.1.1. capable of generating energy output in compliance with the Gross 

Electrical Output requirements of this Agreement; 

 

6.1.2. capable of operating at efficiency levels necessary to generate the 

Contracted Capacity specified in this Agreement; and 

 

6.1.3. equipped with protective devices and generator control systems 

designed and operating in accordance with the Electricity 

Installation Regulations 1996 S. I. 5 1996 and such other 

Applicable Laws, and regulations and in accordance with Prudent 

Utility Practices. 

 

6.2 Commencing on Effective Date  and continuing until the Commercial 

Operations Date: 

 

6.2.1. Seller shall provide Buyer monthly written reports reasonably 

informing Buyer of the progress on the construction of Sellerôs 

Plant and facilities. Such monthly reports shall include: 

 

(a) summary of progress made since prior report; 
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(b) the anticipated date that Sellerôs facilities will be 

sufficiently completed and Available to generate and 

deliver energy at the Delivery Point; 

(c) the nature and extent of any circumstances reasonably 

likely to cause a delay in the construction of Sellerôs 

facilities including a delay in obtaining any Authorisation. 

6.3 As soon as reasonably practicable, the Seller shall furnish Buyer the 

following: 

 

6.3.2. [Summary of] Operation and Maintenance Procedure Manual; 

 

6.3.3. High level engineering design and drawings for the Plant; 

 

6.3.4. Summary of the plant development project execution plan 

submitted by Sellerôs engineering, procurement and construction 

contractor with respect to the Plant;; 

 

6.4 The Buyer may reasonably exercise a right at reasonable times, upon 

giving reasonable notice, and at the Buyerôs risk and cost to visit by itself 

or its nominees, the Site guided by the Sellerôs representative, to assure 

itself that the Seller is in compliance with the Plant development 

execution plan. In performing any such inspection, the Buyer shall 

comply with the Sellerôs safety rules and procedures.  

 

6.5 The Parties shall cooperate with each other in accordance with the terms 

of this Agreement in the construction of the Plant and any new 

transmission, any new transmission facilities and in connecting the Plant 

to the Grid. 

ARTICLE 7 - COMMISSIONING AND COMMERCIAL OPERATION 

7.1. Technical Commissioning Period  

 

Following Substantial Completion of the Plant as may be certified by a 

qualified expert, the Seller shall acting in accordance with Prudent Utility 

Practices perform all necessary tests and Technically Commission the 

Plant in accordance with good power industry practice. 

7.1.1. The Seller shall give the Buyer not less than 45 Daysô prior 

notice of its estimate of the date its Plant and auxiliary facilities 

are expected to be commissioned and shall as soon as reasonably 

possible, give notice to the Buyer of any change in such estimate. 

The notice shall also estimate the length of the Technical 

Commissioning Period. 
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7.1.2. In the event that the Technical Commissioning is not successfully 

completed by the expiration of the Technical Commissioning 

Period, then the Technical Commissioning Period shall be 

extended until completion of the Commissioning Procedures, and 

the Seller shall use Reasonable Efforts to ensure that the 

Technical Commissioning is carried out and successfully 

completed as soon as practicable. 

7.2. Commissioning Procedures 

 

The Seller shall determine and be responsible for the Technical 

Commissioning with associated procedures and schedules.  

7.2.1. The Commissioning Procedures shall consist of procedures and 

tests designed to demonstrate that the Sellerôs Plant is capable of 

operating to power industry standards of performance and safety. 

 

7.2.2. The Seller shall complete the installation of the Grid connection 

facilities and enable the System Operator to complete the testing 

and commissioning of Grid connection facilities on or before the 

Commissioning Period. 

7.3. Cooperation during Commissioning Period 

 

During the Commissioning Period, the Parties shall cooperate with each 

other during the commissioning and testing of the Sellerôs Plant and 

other facilities. 

 

7.3.1. Where any test is not satisfactorily completed, the Seller shall 

arrange a further test. 

 

7.3.2. Upon the satisfactory completion of the Technical 

Commissioning, Seller shall procure the Independent Engineer to 

issue a certificate addressed to both Parties, certifying that 

Technical Commissioning has been completed and the Plant is 

available for the Commercial Operation Tests.  

7.4. Commercial Operation Tests and Date 

 

7.4.1 Following satisfactory completion of the technical commissioning, 

Seller shall conduct the Plant Commercial Operations Tests. Upon 

satisfactory completion of the Plant Commercial Operations Tests, 

Seller shall procure the Independent Engineer to issue a certificate 

addressed to both Parties, certifying, without any qualification, 

that Seller has installed all plant and equipment specified in 

Schedule 1, and that Commissioning of the Plant has been 
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completed. The Independent Engineer shall also certify 

availability of the Plant to commence commercial operation and 

state the Contracted Capacity achieved during the Contracted 

Capacity test, which shall average over the duration of the test not 

be less than ninety five per cent (95%) of the Contracted Capacity.  

7.4.2 Seller shall, upon issuance of the certificate, notify Buyer of the 

Commercial Operation Date, which shall be a date not later than 7 

Days after the date of the notice.   

7.4.3 The testing of achievement of Contracted Capacity pursuant to 

clause Error! Reference source not found. will be a Capacity 

Test for the purposes of determining maximum Declared 

Capacity. 

7.4.4 Buyer shall have the right to attend the Site on each occasion 

during the Commissioning Period, on which a Commercial 

Operations Test is being conducted, and to witness the test, and 

receive, within 14 days thereafter, a written summary of the test 

reports. 

7.5. Output during Commissioning Period 

 

Not less than 30 Days prior to the Technical Commissioning Period, 

Seller shall notify Buyer of its estimate of the energy output that Seller 

reasonably expects to be able to make Available during the 

Commissioning Period and its estimate of the schedule. 

7.5.1. In the Monthly Reports prepared by Seller during the 

Commissioning Period, Seller shall invoice and Buyer shall pay 

the energy charge for output delivered by Seller, even if such 

output fails to conform to the specifications described in 

Schedule 6. 

ARTICLE8 - PLANT AVAILABILITY 

 

8.1. From the Commercial Operations Date, Seller shall use Reasonable 

Efforts to procure that in every Contract Year, the Plant is Available up 

to the Contract Capacity for the percentage of that year determined in 

Schedule 6. In calculating the percentage of the year for which the Plant 

is Available, for any Settlement Period where Declared Capacity is 

greater than zero (even if it is below the Contract Capacity) then the 

Plant is considered Available for the duration of the Settlement Period 

and this is regardless of Transmission outages or other such breakdowns. 

 

8.2. During each Month in each Contract Year, starting with the month in 

which the Commercial Operations Date occurs, there shall be calculated 
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a monthly Available Capacity in accordance with Schedule 6 provided 

that whenever both Parties become satisfied that hourly Availability can 

be effectively measured, during each Day in each Contract Year, there 

shall be calculated an hourly Available Capacity. 

8.3. Capacity Testing 

 

Capacity Tests shall be performed in accordance with Schedule 3, in 

order to determine the Test Capacity, which the Declared Capacity can 

not exceed.  The Parties shall pay their own costs associated with the 

Tests. 

8.4. Availability Testing  
 

Subject to the Grid Code, the Available Capacity of the Plant shall be 

verified by Availability Tests called by either of the Parties and 

scheduled and conducted by the SO. The party calling the test will be 

responsible for the associated costs. 

8.3. If following an Availability Failure, Buyer calls for an Availability Test 

(which shall be carried out promptly after Buyer calls for such test) and 

the result (the Available Capacity Outcome) is less than the prevailing 

Test Capacity by an amount that has been calculated by multiplying Test 

Capacity by the Measurement Tolerance then: 

 

(a) the Available Capacity Outcome shall apply to that Settlement 

Period;  

 

(b) the Available Capacity Outcome shall act as the Test Capacity for 

the purposes of setting an upper limit on the Declared Capacity 

until the next Availability Test; and 

 

(c) the Available Capacity Outcome shall apply to the Availability 

Test Retrospective Period as defined in Schedule 3. 

 

8.4. In like manner when the Seller increases its availability above the then 

current Available Capacity Outcome, the Seller may call for an Available 

Capacity test. Should the seller succeed in increasing the Available 

Capacity Outcome this shall apply as in Article 8.5 mutatis mutandis. 

 

8.5. Any dispute as to the results of a Capacity Test or Availability Test shall 

be referred to an Expert for determination. 

ARTICLE 9 ï NOMINATIONS 
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9.1. Subject to the terms and conditions of this Agreement, Buyer shall be 

entitled to issue day ahead Nominations to Seller, provided that all such 

Nominations shall be confirmed in writing by Buyer and shall be in 

accordance with Schedule 8. Such nominations shall also be provided to 

the Market Operator and System Operator by Buyer.   

 

9.2. Upon receipt of Buyerôs Nominations, Seller shall use Reasonable Efforts 

to procure the operation of the Plant pursuant to the Nominations given in 

Article 9.1. Seller may however refuse to comply with Nominations 

where such operations are unfeasible acting as a Reasonable and Prudent 

Operator or where such Nominations conflict with Scheduled 

Maintenance and or the conditions of Sellerôs subsisting Operations and 

Maintenance Agreement. 

 

ARTICLE 10 ï DELIVERY 

10.1. Delivery Point 

 

Except as otherwise provided in this Agreement, Seller shall make 

available, and Buyer shall take, all energy injected at the Delivery Point. 

10.2. Title 

 

Title to, and custody of electrical energy delivered under this Agreement 

shall pass from Seller to Buyer at the Delivery Point. 

10.3. Risk  

 

The risk of loss of energy delivered in accordance with this Agreement 

shall pass from Seller to Buyer at the Delivery Point.  

10.4. Subject to the Grid Code and the provisions of Article 25, Seller shall be 

responsible for any damage or injury caused prior to delivery of energy at 

the Delivery Point, and Buyer shall be responsible for any damage or 

injury caused after energy has been delivered at the Delivery Point. 

 

10.5. Seller shall indemnify, defend and hold Buyer harmless from and against 

all losses or damages arising from claims, demands, or causes of action 

by any Person resulting from acts of the Parties relating to energy prior to 

delivery at the Delivery Point. Buyer shall indemnify, defend and hold 

Seller harmless from and against all losses or damages arising from 

claims, demands, or causes of action by any Person resulting from acts of 

the Parties relating to energy on and after delivery at the Delivery Point.  

10.4. Transmission Loss Factor 
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Subject to the MYTO or any other regulation issued by the relevant 

Governmental Authority, the GSP Electrical Output is derived from the 

Gross Electrical Output using the Transmission Loss Factor as follows: 

 GSPEO = GEO * 1 / (1+TLF) 

ARTICLE 11 - ANCILLARY SERVICES 

 

11.1. Subject to the terms of the Grid Code and or any regulations issued by 

any Governmental Authority, Seller shall not contract for the provision 

of Ancillary Services or any other services which shall adversely impact 

Sellerôs ability to generate electricity for the Buyer up to the Contracted 

Capacity. 

 

11.2. In the event that Seller is required by the SO under the Grid Code to 

provide any Ancillary Services, such as spinning reserve, which reduces 

the Available Output available then the Seller shall still be entitled to its 

Capacity Payments. 

ARTICLE 12 - METERING AND DATA COLLECTION 

 

12.1. In addition to any checking or back up meters that may be installed by the 

TNO, Seller shall but subject to the terms and conditions of the  Metering 

Code, supply, install and maintain meters and related equipment (ñMain 

Meterò) to be used for measurement of energy delivered at the Delivery 

point. 

 

12.2. The operation of the Main Meter shall conform to the standards and 

specifications as detailed in the Metering Code and Seller undertakes to 

provide the Market Operator with unrestricted access to the Main Meters. 

 

12.3. The Seller will allow the Buyer full access to the metered data in 

accordance with the Metering Code. 

 

12.4. The MO shall be responsible for approving meter selection and metering 

system initial designs and for the testing, commissioning and sealing of 

the Metering System in accordance with the Metering Code. 

 

12.5. Parties undertake not to tamper or otherwise interfere with any part of the 

Metering System in any way and shall reasonably ensure that the 

Metering System is not tampered with by any other person. 

12.6. To fulfil the requirements of Article 17 regarding the provisions of Daily 

Statements to the Market Operator and Buyer, Seller shall procure the 

reading of the Metering System in accordance with the Metering Code. 
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12.7. The Meters shall be calibrated and tested in accordance with the Metering 

Code. 

ARTICLE 13 - OPERATION AND MAINTENANCE 

13.1. Maintenance 

 

Seller acting in accordance with Prudent Utility Practices shall maintain 

and repair the Plant and components thereof during the Operating 

Period. 

Seller shall be entitled in each Contract Year for periods not exceeding 

those specified in Schedule 10 or as may otherwise be agreed in 

accordance with Article 13.2 to take the Plant out of operation for the 

purpose of carrying out Scheduled Maintenance.  

13.2. Scheduled Maintenance  

 

The programme of Scheduled Maintenance for each Contract Year shall 

be established as follows: 

 

13.2.1. Seller shall not later than one hundred and eighty (180)180 Days 

before the start of each Contract Year submit to Buyer proposed 

dates for Scheduled Maintenance in that Contract Year. Buyer 

may within twenty (20) Days after receiving Sellerôs proposed 

dates notify Seller of alternative dates which Buyer prefers, in 

which case the Parties shall consult and Seller shall use 

Reasonable Efforts to accommodate Buyerôs proposal. 

 

13.2.2. Not less than thirty (30) Days before the start of the relevant 

Contract Year, Seller shall issue a final programme for Scheduled 

Maintenance in accordance with the agreement reached after 

necessary consultation contemplated under paragraph (b) provided 

that where no agreement is reached then Sellerôs last notified 

alternative dates shall prevail. 

 

13.2.3. The Parties shall cooperate and use their Reasonable Efforts to 

accommodate any reasonable request by either Party to reschedule 

any Scheduled Maintenance in any Contract Year. 

 

13.3. Without prejudice to Article 13.2 and subject to applicable notification 

requirements under the Operating, Nomination and Dispatch Procedures, 

nothing in this Agreement shall oblige Seller to take the Plant out of 

operation at the start of the relevant period specified in the programme 

for Scheduled Maintenance nor prevent Seller from returning the Plant to 

operation before the end of such period. 
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13.4. Unscheduled Outages 

 

Subject to the terms of this Agreement, Seller may, acting as a 

Reasonable and Prudent Operator, carry out maintenance or repair of the 

Plant at times other than during Scheduled Maintenance where such 

maintenance or repair cannot, be deferred to the next Scheduled 

Maintenance or upon the occurrence of a Forced Outage. 

ARTICLE 14 - REPORTS, RECORDS AND MONITORING 

 

14.1. Seller shall maintain an operations log, which shall include information 

on Gross Electrical Output and Available Capacity of the Plant, planned 

and unplanned maintenance outages, circuit breaker trip operations 

requiring a manual reset, partial deratings of equipment, and any other 

significant event related to the operation of the Plant. The operations 

record shall be available for inspection by Buyer upon reasonable 

advance request, and Seller shall make the data available on a real-time 

basis by remote access to Buyer, if Buyer acquires the necessary 

equipment and software license to process the data by remote access. 

 

14.2. Seller shall provide Buyer a Monthly report covering the information in 

Article 14.1, no later than seven (7) Days after the end of each Month, 

with such information and in such form as Buyer shall reasonably 

request, by electronic mail and in hard copy, regarding the operations of 

the Plant. Each Monthly report shall include: all reporting information 

maintained in the operations record. The Monthly report shall also 

include an estimate of Monthly output for the Contract Year and such 

other information related to the operation of the Plant that Buyer 

reasonably requests. 

 

14.3. All records and data required to be kept in accordance with Article 14.1 

shall be maintained for a minimum of [twenty four (24)] Months after the 

creation of such records or data provided that each Party shall not dispose 

of or destroy any such records or data after such [ ] Months unless the 

Party desiring to dispose of or destroy such records or data gives [ ] Days 

prior notice to the other Party, generally describing the records or data to 

be destroyed or disposed of, and the Party receiving such notice does not 

object thereto in writing within [ ] Days. Where a written objection is 

received within such [ ] Day period, the objecting Party shall have a 

period of [ ] Days after the date of such written objection within which to 

inspect and copy the records or data proposed to be disposed of or 

destroyed, which records and data shall be made available within such [ ] 

Day period by Buyer or Seller as the case may be, at such Partyôs offices 

in [ ]. After the expiration of such [ ] Day period, the Party desiring to 

dispose of or destroy such records or data shall be permitted to do so. 
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14.4. Operating Committee and Operating Procedures  

 

Concerning the information in Article 14.5, the Parties shall each appoint 

one representative and an alternate to act on matters relating to the 

operation of the Plant under this Agreement not later than thirty (30) 

Days before the Commercial Operation Date. The Partiesô representatives 

shall be constituted into an Operating Committee. The Parties shall notify 

each other in writing of such appointments and any changes thereto. The 

Operating Committee shall have no authority to modify the terms or 

conditions of this Agreement. 

 

14.5. The Operating Committee shall, acting reasonably, develop 

mutually agreeable written operating procedures (ñOperating 

Proceduresò) as set out in Schedule 6 in draft form no later than thirty 

(30) Days after constitution of the Operating Committee. Operating 

Procedures shall include, but not be limited to: method of day-to-day 

communications; metering, telemetering, telecommunications, and data 

acquisition procedures; operating and maintenance scheduling and 

reporting; operations log; and such other matters as may be mutually 

agreed upon by the Parties. The agreed upon Operating Procedures shall 

be provided and distributed within ninety (90) days following its 

completion to the satisfaction of both Parties. 

ARTICLE 15 ï PRICE 

15.1. Commissioning Energy 

 

Not later than [  ] Days after the Commercial Operation Date, Buyer shall 

pay Seller the energy payment specified in Article 7.5 for output 

generated during the Commissioning Period. 

15.2. Capacity Price 

 

From and after the Commercial Operation Date, Buyer shall pay 

Monthly in arrears, Capacity Payments to Seller in each Month of the 

Operating Period, for Available Capacity; provided that where the 

Commercial Operation Date occurs other than on the first (1st) day of 

the Month then in the Month in which the Commercial Operation Date 

occurs, the Capacity Payment for that Month shall be prorated for the 

number of Days from the Commercial Operation Date until the last day 

of that Month. 

15.3. Further to Article 15.2 above, from and after the first month in which the 

Parties commence the calculation of Capacity Payment on an hourly 

basis, Buyer shall pay Capacity Payments to Seller in accordance with 

Article 15 for hourly Available Capacity. 
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15.4. The Parties understand and acknowledge that SO shall dispatch the Plant 

Available output and agree that Buyerôs liability for Capacity Payments 

shall subsist notwithstanding any failure of the SO to dispatch energy as a 

result of transmission system constraints or otherwise. 

15.5. Energy Price 

 

From and after the Commercial Operation Date, Buyer shall pay Seller, 

Monthly in arrears, an energy payment for each kWh of GSP Electrical 

Output in accordance with the billing and payment provisions of Article 

17. The energy payment shall cover Sellerôs variable costs including 

operation and maintenance and fuel. 

15.6. Start-Up Charge 

 

From and after the Commercial Operations Date, where a shutdown of 

the Plant results from Buyerôs nomination of the Plant to zero or from a 

failure of the transmission or distribution systems, Buyer shall pay Seller 

a Start-Up Payment related to Sellerôs operational costs connected with 

the start-up and shutdown of the Plant, in accordance with the Billing and 

Payment provisions of Article 17 provided that Buyer shall not be 

required to pay Seller for the first twelve [12] start-up6su and shutdowns 

in any Contract Year. 

15.7. Computation and Indexation 

 

The Capacity Payment shall be adjusted to reflect changes from current 

estimates of Sellerôs fixed costs in accordance with MYTO or such other 

indexation formula as may be approved by the relevant Governmental 

Authority during the life of the Contract.. 

 

15.8. The energy payment payable shall be adjusted to reflect changes from 

current estimates of variable and other flow through costs in accordance 

with MYTO. 

ARTICLE 16 ï TAXES  

 

16.1. The Parties shall be severally liable to pay Taxes arising in respect of 

their respective facilities, taxes based on income, profits and capital gains 

or any taxes arising from the generation, transmission, sale and delivery 

of energy as contemplated in this Agreement, whether present or future. 

 

16.2. The Parties shall upon request, provide each other necessary proof to 

establish due satisfaction of any tax obligation. 
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16.3. Each Party agrees to indemnify in full and hold the other Party harmless 

against any claim, loss or damage that may arise as a result of failure of 

the Indemnifying Party to discharge its tax obligations. 

ARTICLE 17 - BILLING & PAYMENT 

 

17.1. Seller shall keep Buyer and the Market Operator informed by providing 

regular Daily Statements in the form contained in Schedule 5 evidencing 

Available Capacity and any impairment of the Plantôs operating 

characteristics. The Daily Statement shall form the basis for the Capacity 

Payment payable to Seller. 

 

17.2. The Daily Statement shall be provided not later than [  ] hours on the Day 

following the Day it covers or so soon thereafter as is practicably 

possible. 

 

17.3. Seller shall use Reasonable Efforts to procure that the information 

provided in the Daily Statement is correct and accurate and both Buyer 

and the Market Operator shall, save for the existence of any manifest 

errors, be entitled to presume the contents of the Daily Statement to be an 

accurate record of the operating characteristics of the Plant provided that 

Seller undertakes to use Reasonable Efforts to procure the correction of 

any errors discovered in the Daily Statement as soon as possible.  

 

17.4. Seller and Buyer shall each maintain an account in a bank approved by 

the Market Operator and Seller to administer the payment system and 

shall notify the Market Operator of the details of their respective 

accounts, and shall not effect any change to any particulars of the 

designated bank accounts without giving prior written notice of at least 

thirty (30) Business Days to the Market Operator. 

 

17.5. Buyer shall operate a Security Cover Account, which shall be funded in 

accordance with the Market Rules and maintained with the Bank 

appointed by the Market Operator. 

 

17.6. Subject to the Market Rules, and not later than [  ] Days after the 

commencement of each Month, the Market Operator shall send to Seller, 

the final settlement statement, which shall be based on the Daily 

Statements provided in accordance with Article 17.1 but adjusted to 

rectify any errors or discrepancies in accordance with the Market Rules. 

 

17.7. In accordance with the requirements of the Market Rules the Market 

Operator shall administer the billing and payment process under this 

Agreement in accordance with the provisions of the Market Rules and the 

terms of any existing contract settlement agreements. 
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17.8. Subject to the Market Rules, and not later than ten (10) Days after receipt 

of the final settlement statement from Seller, the Market Operator shall 

issue an invoice to Buyer indicating the payment due from Buyer. 

 

17.9. No later than 2.00 p.m. on the fifth (5
th

) Business Day after Buyer 

receives an invoice from the Market Operator assigning charges under 

this Agreement to it in accordance with a final settlement statement, 

Buyer shall deposit the charge stated in the invoice in the Market 

Operator Clearing Account, whether or not Buyer disputes the invoiced 

amount. Where Buyer disputes an invoice or any portion thereof, it shall 

declare a dispute, and refer same for determination in accordance with the 

provisions of Article 30.2 hereof. 

 

17.10. In accordance with the requirements of the Market Rules the Bank shall 

notify the Market Operator and Seller of any Default by Buyer in making 

payments into the Market Operator Clearing Account in accordance with 

Article 17.9 above. 

 

17.11. Upon receiving notification of such Default from the Bank, the Market 

Operator shall instruct Buyer to discharge its payment obligations not 

later than the next Business Day. 

 

17.12. If after the deadline expires Buyer remains in default of its payment 

obligations, the Market Operator shall enforce same in accordance with 

the Market Rules. 

 

17.13. Buyer shall pay interest at the Agreed Interest Rate on any unpaid 

settlement amount due and payable under this Agreement from the date 

payment was due, up to and including the date on which payment is 

made, except in circumstances where Buyer disputes an invoice or any 

portion thereof, and any dispute referred in relation thereto is resolved in 

its favour. 

 

17.14. The Parties hereby agree that Buyerôs payment obligations under this 

Article 17.14 are distinct from and independent of Buyerôs right to 

receive tariffs for the sale of energy to End Users and the failure of Buyer 

to receive revenue for the distribution of electric energy shall not in any 

way impair or affect Buyerôs obligations under this Article 17. 

 

17.15. Any amount due, from Buyer to Seller, under this Agreement, which 

remains unpaid after the due date for payment shall bear interest at the 

Agreed Interest Rate from and including the date when the amount in 

question was due until but excluding the date when it is received by 

Seller accruing from day to day and compounded quarterly. In cases 

where an amount is due from Seller to Buyer the same shall apply mutatis 

muntandis.       
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17.16. If any invoice or any portion thereof is disputed by Buyer, payment of 

any undisputed part thereof shall not be withheld but shall be paid to 

Seller when due. The Market Operator shall be entitled to withhold 

payment of any disputed portion of an invoice until any dispute in 

relation thereto is determined in accordance with Article 30.2. Where 

Buyerôs contention regarding a disputed invoice is resolved in its favour, 

such amount shall bear interest at the Agreed Interest Rate and the 

amount plus the interest shall be set off by the Market Operator against 

Buyerôs future payment obligations under this Agreement. Where Sellerôs 

contention regarding a disputed invoice is resolved in its favour, such 

amount shall bear interest at the Agreed Interest Rate and the amount plus 

the interest shall be paid to the Seller. 

 

17.17. All payments under this Agreement shall be made free and clear from, 

and without set-off, save to the extent that Buyer is required to withhold 

tax from Seller under any Applicable Law, or set off future payments on 

account of Plant Availability Failure. 

ARTICLE 18 ï PAYMENT GUARANTEE 

 

18.1. Within [  ] Days of its issuing the final settlement statements in 

accordance with Article 17.1, the Market Operator shall furnish Seller a 

credit advice indicating the payment due in accordance with the final 

settlement statement. 

 

18.2.  The Market Operator shall procure the discharge of Buyerôs payment 

obligations by the Bank appointed in accordance with the Market Rules. 

Any shortfall in sums due and payable to Seller shall be bridged with 

funding provided by any Governmental Authority having the mandate to 

act on behalf of the Government in that regard. 

ARTICLE 19 ï INSURANCE 

19.1. Insurance of Facilities 

 

During the Term, the Seller shall obtain and maintain insurance for its 

respective facilities consistent with the requirements of Schedule 7. 

19.2. The policies of insurance to be obtained and maintained by or for Seller 

pursuant to this Article 19 shall be obtained and maintained with insurers 

of sound financial reputation. The Seller shall cause its insurers to amend 

its Comprehensive or Commercial General Liability Policy and, if 

applicable, any Excess Liability Policy and All Risks Property Coverage 

to contain a waiver of subrogation for claims against Buyer, its Affiliates 

and their directors, officers, employees, agents and insurers. 
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19.3. Subject to the requirements of the Financing Documents and any rights or 

remedies thereunder, the Seller shall apply any and all insurance proceeds 

received in connection with the damage to the Plant toward the repair, 

reconstruction or replacement of the Plant except in the event of any 

termination of this Agreement pursuant to Article 23.2 (Buyer Default) or 

Article 21.8 (Termination for Prolonged Force Majeure).  

19.4. Certificate of Insurance 

 

Within [  ] Days after the Conditions Precedent of both Parties set out in 

Article 3 of this Agreement have been satisfied or waived, Seller shall 

provide Buyer with certificates of insurance disclosing coverage 

consistent with the requirements of this Article 19. Such certificates shall 

include a statement that coverage will not be reduced or cancelled by 

Seller without first providing at least [  ] Days notice in writing to Buyer. 

19.5. Other Insurance 

 

During the Term, each Party shall obtain and maintain policies of 

insurance as required by Applicable Laws, and to the extent available, 

such Party shall require its insurers and underwriters to waive their rights 

of subrogation in favour of the other Party, its Affiliates, and their 

directors, officers, employees, agents and insurers. 

ARTICLE 20 ï REPRESENTATIONS, WARRANTIES AND 

COVENANTS 

20.1. Sellerôs Representations and Warranties 

 

Seller represents and warrants to Buyer that as of the Execution Date: 

20.1.1. Seller is a limited liability company duly incorporated and validly 

existing under the laws of the Federal Republic of Nigeria and is 

duly qualified and in good standing required for performance 

under this Agreement; 

20.1.2. Seller has full power, authority and legal right to own its assets 

and conduct its business as currently conducted or contemplated 

and has obtained all necessary covenants and Authorisations to 

sign and deliver this Agreement and perform its obligations under 

this Agreement; 

20.1.3. there are no actions, suits or proceedings pending or, to Sellerôs 

knowledge, threatened against or affecting Seller or any of its 

Affiliates before any court or administrative body or arbitral 

tribunal that might materially adversely affect the ability of Seller 

to meet and carry out its obligations under this Agreement;  
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20.1.4. to the best of its knowledge after reasonable inquiry, no filing or 

registration with, no notice to and no permit, authorisation, 

consent or approval of any Person is required for Seller to execute, 

deliver or perform this Agreement, except for (i) the permits, 

Authorisations, consents and approvals specified as a Condition 

Precedent in Article 3 hereof, all of which have been obtained and 

are in full force and effect and (ii) such permits, authorisations, 

consents and approvals as may be required in the future, which 

will be applied for in due course and diligently pursued; 

20.1.5. the execution, delivery and performance by Seller of this 

Agreement will not contravene any provision of, or constitute a 

default under, any other agreement or instrument to which it is a 

party or by which it or its property may be bound; and 

20.1.6. it shall honour and perform its obligations under all contracts 

entered into which touch and concern its performance of 

obligations under this Agreement and such contracts shall remain 

valid and subsisting for the life of this Agreement, provided that in 

the event that any such contract or agreement is terminated during 

the Operating Period, Seller shall procure the negotiation and 

execution of an adequate substitute contract. 

20.2. Buyerôs Representations and Warranties 

 

Buyer represents and warrants to Seller that as of the Effective Date: 

20.2.1. Buyer is a limited liability company duly incorporated and validly 

existing under the laws of the Federal Republic of Nigeria and is 

duly qualified and in good standing required for performance 

under this Agreement; 

20.2.2. Buyer has full power, authority and legal right to own its assets 

and conduct its business as currently conducted or contemplated 

and has obtained all necessary covenants and Authorisations to 

sign and deliver this Agreement and perform its obligations under 

this Agreement; 

20.2.3. there are no actions, suits or proceedings pending or, to Buyerôs 
knowledge, threatened against or affecting Buyer or any of its 

Affiliates before any court or administrative body or arbitral 

tribunal that might materially adversely affect the ability of Buyer 

to meet and carry out its obligations under this Agreement;  

20.2.4. to the best of its knowledge after reasonable inquiry, no filing or 

registration with, no notice to and no permit, authorisation, 

consent or approval of any Person is required for Buyer to execute, 
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deliver or perform this Agreement, except for (i) the permits, 

authorisations, consents and approvals specified as a Condition 

Precedent in Article 3, all of which have been obtained and are in 

full force and effect and (ii) such permits, authorisations, consents 

and approvals as may be required in the future, which will be 

applied for in due course and diligently pursued; and 

20.2.5. the execution, delivery and performance by Buyer of this 

Agreement will not contravene any provision of, or constitute a 

default under, any other agreement or instrument to which it is a 

party or by which it or its property may be bound. 

20.2.6. it shall honour and perform its obligations under all contracts 

entered into which touch and concern its performance of 

obligations under this Agreement and such contracts shall remain 

valid and subsisting for the life of this Agreement, provided that in 

the event that any such contract or agreement is terminated during 

the Operating Period, Buyer shall procure the negotiation and 

execution of an adequate substitute contract. 

20.3. Mutual Representation and Warranty 

 

Each Party represents and warrants to the other as of the Effective Date 

that neither it nor any of its Affiliates, shareholders, directors, officers, 

employees have made, offered or authorised with respect to the matters 

which are the subject of this Agreement, any payment, gift, promise or 

other advantage, whether directly, indirectly, through any other person to 

or for the use or benefit of any public official, (including any individual 

holding a legislative, administrative or judicial office) or any political 

party, where such payment, gift, promise or advantage would violate any 

Applicable Laws. 

20.4. Duration of Representations and Warranties 

 

Each representation and warranty shall be true and accurate in all 

material respects when made and shall remain actionable for the duration 

of this Agreement., subject to the Statute of Limitations 

 

20.5. Disclaimer of Other Representations and Warranties 

 

To the full extent permitted by Applicable Laws, except as expressly 

stated in this Agreement, the Parties negate any other representation or 

warranty written or oral, express, implied including any representation or 
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warranty for merchantability, conformity to samples, or fitness for any 

particular purpose. 

ARTICLE 21 - FORCE MAJEURE 

21.1. Nature of Relief 

 

Subject to this Article 21, a Claiming Party shall be relieved from the 

duty to perform its obligations under this Agreement and any liability for 

failure to perform such obligations, in whole or in part, under this 

Agreement to the extent such non-performance is caused by the 

occurrence of a Force Majeure Event. 

21.2. Exclusions from Relief from Force Majeure 

 

Notwithstanding any other provision in this Article 21, a Party shall not 

be relieved of its obligations to make payments that have become due and 

payable under this Agreement.  

21.3. Notification 

 

A Claiming Party shall promptly notify the other Party, as soon as 

reasonably possible but no later than seven (7) Days after the non-

performance, of the occurrence of the Force Majeure Event. This notice 

shall include reasonable details regarding the nature and effects of the 

Force Majeure Event. The Claiming Party shall keep the other Party 

reasonably informed regarding the steps that it is taking to overcome the 

effects of the Force Majeure Event and its current estimate as to when it 

will be able to resume performance of its obligations. The Claiming Party 

shall be relieved from its duty to perform and from liability under this 

Article 21 from the beginning of the Force Majeure Event not from 

notice by the Claiming Party.  

21.4. A Claiming Party shall not be entitled to relief pursuant to this Article 21, 

or having become entitled shall cease to be so entitled, and a Force 

Majeure Event shall cease to be treated as a Force Majeure Event, to the 

extent that the Claiming Party fails to comply with the requirements of 

this Article 21, unless such failure would itself qualify as a Force 

Majeure Event. 

21.5. Remedy 

 

The Claiming Party shall, as soon as practicable after the commencement 

of the Force Majeure Event, diligently proceed to do all things reasonably 

practicable at its own reasonable cost to expeditiously remedy and 

mitigate the Force Majeure Event causing the failure and to minimise the 

interruption of performance of its affected obligations, provided that:  
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21.5.1. A Claiming Party shall not be required to settle any labour dispute 

or industrial or public disturbance, except in such manner as it 

shall in its own judgment consider acceptable; 

21.5.2. A Claiming Party shall not be required to incur any extraordinary 

costs or to act other than in accordance with Prudent Utility 

Practices; 

provided that if a Claiming Partyôs facilities have been damaged or 

destroyed, then such Claiming Party shall repair or replace such facilities 

to the extent of the proceeds from insurance required under Article 20. 

21.6. Access 

 

At the request of the other Party, the Claiming Party shall provide, or use 

Reasonable Efforts to procure, access to the areas and facilities affected 

by the Force Majeure Event, and to its records relating to that Force 

Majeure Event, for a reasonable number of representatives of the other 

Party, at that other Partyôs sole risk and expense, in order that those 

representatives may verify the impact of that Force Majeure Event on the 

Claiming Partyôs performance and the likely duration of its effects. 

21.7. Allocations 

 

If due to a Force Majeure Event, Seller is unable to make all or part of 

the Contracted Capacity available, the Parties shall meet and in good 

faith negotiate an amicable allocation of energy during the subsistence of 

the Force Majeure Event. 

21.8. Termination for Prolonged Force Majeure Event 

 

If a Force Majeure Event, which prevents or substantially impairs the 

satisfaction of any material condition required to be satisfied under this 

Agreement or a Claiming Partyôs performance of any material obligation 

required to be performed under this Agreement, continues for a period of 

at least 24 consecutive Months, then either Party shall have the right, but 

not the obligation, to terminate this Agreement pursuant to Article 29; 

provided that such material condition has not been completely satisfied 

and or the performance of such material obligation has not been 

completely restored (insofar as may reasonably be determined by the 

Party giving notice of termination) as of the time such right of 

termination is exercised. 

21.9. Extension of Agreement for Force Majeure 

 

Subject to the right of termination under Article 29, if a Force Majeure 

Event occurs, the duration of the relevant period and the Term shall be 
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deemed to be automatically extended by a period of time equal to the 

duration of the Force Majeure Event; provided that such automatic 

extension shall not extend the relevant period or term of this Agreement 

in violation of any Applicable Law. 

ARTICLE 22 - CONFIDENTIALITY 

22.1. Confidentiality 

 

Subject to the provisions of this Article, the Parties shall keep all 

Confidential Information strictly confidential and shall not disclose 

Confidential Information during the term of this Agreement and for a 

period of [  ] calendar Years after termination to any Person not a Party to 

this Agreement, except pursuant to Article 22.2. 

22.2. Exceptions 

 

A Party may disclose Confidential Information without the other Party's 

prior written consent to the extent such information:  

22.2.1. is already known to such Party as of the date of disclosure under 

this Agreement; 

22.2.2. is already in possession of the public or becomes available to the 

public other than through the act or omission of such Party or of 

any other Person to whom Confidential Information is disclosed 

pursuant to this Agreement; 

22.2.3. is required to be disclosed by such Party and or an Affiliate under 

Applicable Law, or by an order, decree, regulation or rule of a 

Governmental Authority; provided that such Party shall use 

Reasonable Efforts to give prompt notice to the other Party 

before such disclosure; 

22.2.4. is acquired independently from a third party that represents that it 

has the right to disseminate such information at the time it is 

acquired by such Party; or 

22.2.5. is developed by such Party independently of the Confidential 

Information received from the other Party. 

22.3. A Party may disclose Confidential Information without the other Partyôs 

prior written consent to an Affiliate; provided that such Party guarantees 

that its Affiliate shall adhere to the terms of this Article 22. 

22.4. A Party may disclose Confidential Information without the other Partyôs 
prior written consent to any of the following Persons to the extent that 

such Persons have a clear need to know the Confidential Information: 



Model Contract for New Generation DRAFT 0.5 October 2008 

 

46 

 

(a) employees, officers and directors of such Party in order to enable 

such Party to perform its obligations; 

(b) employees, officers and directors of an Affiliate of such Party in 

order to enable such Party and or an Affiliate to perform its 

obligations;  

(c) any consultant, agent or legal counsel retained by such Party or its 

Affiliate in order to enable such Party to perform its obligations; 

(d) any bona fide prospective transferee of a Partyôs rights and 

obligations under this Agreement (including a prospective 

transferee with whom a Party and or its Affiliates are conducting 

bona fide negotiations directed toward a merger, consolidation or 

the sale of a majority of its or an Affiliate's shares), and any 

consultant retained by such prospective transferee, in order to 

enable such prospective transferee to assess such Partyôs rights 

and obligations; 

(e) any bank or other financial institution or entity funding or 

proposing to finance such Party and or an Affiliate, including any 

consultant retained by such bank or other financial institution or 

entity;  

22.5. Prior to making any such disclosures to Persons under Article 22.2 the 

Party desiring to make such disclosure shall obtain an undertaking of 

strict confidentiality and non-disclosure and to use the Confidential 

Information solely for the stated purpose, enforceable by either Party, but 

otherwise substantially in the same form and content as this Agreement, 

from each such Person. With respect to outside legal counsel, a Party 

shall only be required to ascertain that such legal counsel is bound by an 

obligation of confidentiality. 

 

ARTICLE 23 - DEFAULT 

23.1. Sellerôs Default:  

 

For the purposes of this Agreement, Default by Seller shall be: 

(a) the wilful and unexcused failure by Seller to operate the Plant in 

accordance with the provisions of this Agreement  as concerns the 

Plantôs ability to generate and evacuate power;; 

(b) the Material Breach by Seller of any of its other obligations under 

this Agreement;  
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(c) the Available Capacity being less then [ ] per cent ([ ] %) of the 

Contracted Capacity determined as at the Commercial Operation 

Date for a continuous period of [ ] Days;  

(d) the occurrence of an Act of Insolvency affecting Seller; and 

(e) any statement, representation or warranty made by Seller herein or 

in any Certificate or other document delivered or made under or 

pursuant to this Agreement proving to have been incorrect, in any 

material respect which has significant effect, when made or when 

deemed to have been made. 

23.2. Buyerôs Default:  

 

For the purposes of this Agreement, Default by Buyer shall be: 

(a) the Material Breach by Buyer of any of its obligations under this 

Agreement other than the failure to make any payment under this 

Agreement when due and payable; 

(b) the occurrence of an Act of Insolvency affecting the Buyer; and  

(c) any failure to pay any sum of money due and owing for thirty (30) 

Business Days or more from the date when such sum was first due 

and demanded where such sum is not subject to a bona fide 

dispute.  

23.3. Upon the occurrence of a Default, the non-defaulting Party may give 

notice to the defaulting Party of the occurrence of such Default. If: 

(a) the Default is not capable of remedy; or 

(b) the Default is capable of remedy and the defaulting Party does not, 

where such Default is capable of remedy within [ ] Days, remedy 

the Default; or  

(c) the Default is capable of remedy but not within a [ ] Day period, 

the defaulting Party does not furnish to the non-defaulting Party a 

detailed programme (ñRemedial Programmeò) for the remedy as 

promptly as is practicable of the Default and the defaulting Party 

fails to remedy the Default in accordance with the Remedial 

Programme; then the non-defaulting Party may give notice to the 

defaulting Party that such Default is an ñEvent of Defaultò. Any 

Remedial Programme shall be agreed between the Parties (such 

agreement not to be unreasonably withheld or delayed) and in the 

event of a Dispute (including any Dispute in relation to the 

Remedial Programme) may be referred to an Expert for 

determination. 
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23.4. Upon the occurrence of an Event of Default, the non-defaulting Party 

may upon giving not less than [ ] Days notice to the defaulting Party 

terminate this Agreement. 

23.5. The expiry or termination of this Agreement shall not affect any rights or 

obligations which may have accrued prior to such expiry or termination 

and shall not affect obligations of each of the Parties under this 

Agreement or, any other licence, agreement or document between the 

Parties which are expressed to continue after such expiry or termination. 

23.6. Notwithstanding other provisions of this Article, either Party may pursue 

such other remedies as may be available to it under any Applicable Law 

if this Agreement is terminated in accordance with this Article. 

ARTICLE 24 ï LIABILITIES 

24.1. Limitation of Liability 

 

Except as expressly provided in this Agreement, a Party shall not be 

liable to the other Party for Consequential Losses arising from any act or 

omission relating to this Agreement. 

24.2. Limitation of Remedy 

 

Except as expressly provided for elsewhere in this Agreement, a Partyôs 

remedy against the other Party for non-performance or breach of this 

Agreement or for any other claim of whatsoever nature arising out of or 

in relation to this Agreement shall be in contract, and no Party shall be 

liable to the other Party (or its Affiliates, their respective directors, 

officers, employees and agents) in respect of any damages, losses or 

claims for any alleged breach of statutory duty, tortuous act or omission.  

 

24.3. Mitigation of Damages 

 

Each Party shall use Reasonable Efforts to mitigate or avoid any loss or 

damage caused by the failure of the other Party to meet its obligations 

under this Agreement, whether or not such failure is the result of a Force 

Majeure Event. 

24.4. Wilful Misconduct and Gross Negligence 

 

To the extent that a Partyôs breach of its obligations under this 

Agreement results solely from such Partyôs Wilful Misconduct and or 

Gross Negligence, Article 24.2 shall not apply to limit the liability of 

such Party or the remedies available to the other Party.  
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ARTICLE 25 ï INDEMNITIES 

25.1. General Indemnification 

 

Each of Seller and Buyer respectively, as an Indemnifying Party, shall 

indemnify, defend, and hold harmless the other Party, as an Indemnified 

Party, from and against all losses or damages relating to third party 

claims arising from: 

(a) the breach of any representation, warranty, covenant or obligation 

of the Indemnifying Party under this Agreement; and 

(b) from any other act, omission or event for which the Indemnifying 

Party is liable pursuant to this Agreement. 

25.2. Indemnification Process 

 

The Indemnified Party shall promptly notify the Indemnifying Party of 

the assertion or commencement of any claim, demand, investigation, 

action, suit or other legal proceeding for which indemnity or defence is or 

may be sought under this Agreement; provided however, that this notice 

requirement shall not apply to any claim, demand, investigation, action, 

suit or other legal proceeding in which the Parties are adversaries. The 

failure by the Indemnified Party to so notify the Indemnifying Party shall 

not relieve the Indemnifying Party of its obligations under this Article 26, 

except to the extent, if any, that it has been prejudiced by the lack of 

timely and adequate notice.  

25.3. The Indemnifying Party shall at the Indemnified Partyôs request assume 
the defence or settlement of any third party claim with legal counsel 

reasonably satisfactory to the Indemnified Party; provided however, that 

the Indemnifying Party shall not settle or compromise any third party 

claim without the Indemnified Partyôs prior written consent to such 

settlement or compromise. 

25.4. Notwithstanding the foregoing: 

25.4.1. the Indemnified Party shall have the right, at its option and 

expense, to participate fully in the defence or settlement of any 

third party claim; and 

25.4.2. if the Indemnifying Party does not diligently defend or settle 

any third party claim within a reasonable period of time (in the 

light of the circumstances) after it is notified of the assertion or 

commencement thereof, then: 

25.4.3. the Indemnified Party shall have the right, but not the 

obligation, to undertake the defence or settlement of such third 
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party claim for the account and at the risk of the Indemnifying 

Party; and 

25.4.4. the Indemnifying Party shall be bound by any defence or 

settlement that the Indemnified Party may make as to such third 

party claim. 

25.4.5. the Indemnified Party shall be entitled to join the Indemnifying 

Party in any third party claim to enforce any right of indemnity 

under this Agreement.  

25.4.6. the Indemnified Party shall cooperate with the Indemnifying 

Party in the defence or settlement of any Third Party Claim and, 

at the expense of the Indemnifying Party, and subject to 

obligations of confidentiality to other Persons, the Indemnified 

Party shall furnish any and all materials in its possession and try 

to make any and all witnesses under its control available to the 

Indemnifying Party for any lawful purpose relevant to the 

defence or settlement of the third party claim. 

ARTICLE 26 ï TRANSFER 

26.1. Obligation 

 

Any transfer shall be effective only if, and a transferee shall not have any 

rights under this Agreement unless and until, the following requirements 

are satisfied: 

26.1.1. the transferee expressly undertakes in an instrument reasonably 

satisfactory to the other Party to perform the obligations of the 

transferring Party under this Agreement, obtains any necessary 

Authorisations for the Transfer and furnishes any guarantees 

required under this Agreement or any Applicable Law; and 

except in the case of a Transfer to an Affiliate, the other Party 

has consented in writing to such Transfer, which consent shall 

be denied only if the transferee fails to establish to the 

reasonable satisfaction of the other Party its technical and 

financial capability to perform its obligations under this 

Agreement. 

26.1.2. No consent shall be required for a Transfer to an Affiliate, if the 

transferring Party agrees in an instrument reasonably 

satisfactory to the other Party to remain liable for its Affiliateôs 

performance of its obligations. 

26.1.3. Notwithstanding any Transfer, both the transferring Party and 

the transferee shall be liable to the other Party for the 

transferring Partyôs obligations (financial or otherwise), which 
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have vested, matured or accrued under the provisions of this 

Agreement before such Transfer. 

26.2. If the transferring Party makes a Transfer without satisfying in all 

material respects the requirements of Article 26, then the other Party shall 

have the right to terminate this Agreement. 

26.2. Successors and Assigns 

 

Subject to the provisions of Article 26, this Agreement shall be binding 

upon and inure for the benefit of the respective successors in title and 

permitted transferees of each Party. 

26.3. Financing 

 

Nothing contained in this Article 26.3 shall prohibit a Party from 

mortgaging, pledging, or otherwise encumbering its rights and benefits 

under this Agreement to a third party in order to provide security relating 

to financing, provided that:  

26.3.1. such Party shall remain liable for all of its obligations under this 

Agreement and relating to such security interest; 

26.3.2. the security interest shall be expressly subordinated to the rights 

of the other Party under this Agreement; 

26.3.3. such Party shall ensure that any such security interest shall be 

expressed to be without prejudice to the provisions of this 

Agreement. 

ARTICLE 27 -CHANGE IN TRADING REGIME 

 

27.1. Upon the declaration by the Minister as required by the Act that a more 

competitive electricity market be initiated, the Parties shall as soon as 

practicable but not later than [ ] Days from the Ministerôs declaration, 

meet to review the operational procedures and information flows under 

this Agreement and shall agree such changes as may be required to 

enable the Parties comply with the Market Rules and sufficiently adjust 

their operations to accommodate the change in trading regime 

particularly with regard to settlement of contracts with the Market 

Operator and adhere to the Market Rules. 

ARTICLE 28 - CHANGE IN LAW 

28.1. In the event that a Change in Law results in a material increase or 

decrease in Sellerôs fixed or variable costs there shall be an equitable 

adjustment of the pricing regime specified herein to correct such material 

increase or decrease as the case may be, so that subject to Article 28.2, 
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Seller shall be in no less or no more favourable financial position than 

Seller was prior to such Change in Law Event. 

28.2. For purposes of this Article 28, a change in Sellerôs cost, excluding 

Taxes, shall be deemed to be material if the amount of that change 

exceeds N [ ] (per Year which amount shall be increased each Year, 

beginning from the first anniversary of the Commercial Operation Date 

by the percentage increase in the [   ] for the preceding Year. 

28.3. Where there is a bona fide basis on which a Change in Law Event may be 

challenged or contested, so long as the tariff has been adjusted and or 

other appropriate payments made and or other appropriate adjustments 

made to this Agreement to reflect the change in the costs, Seller agrees 

that it will challenge or contest such Change in Law Event at the 

direction and expense of Buyer. 

ARTICLE 29 - TERMINATION 
 

29.1. This Agreement shall be deemed terminated on the date the first of the 

following occurs: 

(a) notice of immediate termination is given by either Party pursuant 

to Article 3.5; or 

(b) the effluxion of the Contract Duration plus the duration of all 

Force Majuere events from the Commercial Operations Date.; or 

(c) the date specified in a notice of early termination under Article 

29.2. 

29.2. Early Termination 

 

Either Party shall have the right exercisable for [  ] Days upon the 

occurrence of any of the following events to give to the other Party a 

notice of early termination of this Agreement: 

(a) revocation, cancellation or withdrawal of any Authorisation; or 

(b) a prolonged Force Majeure Event is continuing pursuant to Article 

21;22; or 

(c) 26.the other Party fails or refuses to perform any of its obligations 

under this Agreement, which failure or refusal constitutes a 

Material Breach of this Agreement and is not remedied or cured 

within a period of [  ] or within such longer period as is reasonably 

required to effect such remedy or cure; or the other Party 

voluntarily commences any proceeding, or files any petition 

seeking its liquidation, reorganization, dissolution, winding up, 
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composition or other relief under any bankruptcy, insolvency, 

receivership or similar Laws applicable to such Party or consents 

to the commencement of any proceeding or the filing of any 

petition against it under any similar Law; or the other Party makes 

an assignment for the benefit of its creditors or admits in writing 

its inability to pay its debts generally as they become due; or the 

other Party consents to the appointment of a receiver, trustee or 

liquidator over the other Party or any part of the other Partyôs 

facilities; or a third party files a petition seeking the liquidation, 

reorganization, dissolution, winding-up, composition or other 

relief from the other Party pursuant to the provisions of any 

bankruptcy, insolvency, receivership or similar Laws applicable to 

such Party, and such petition is not dismissed within [  ] Days after 

such filing; or a court of competent jurisdiction enters an order or 

decree appointing a receiver, liquidator or trustee for the other 

Party or any of the other Partyôs facilities, and such receiver, 

liquidator or trustee is not discharged within [  ] Days after the 

date of such order or decree; or a court of competent jurisdiction 

enters an order or decree adjudicating the other Party to be 

bankrupt or insolvent, and such order or decree is not stayed or 

discharged within [  ] Days after the date of such order or decree; 

or the other Party makes a Transfer, or if applicable, has a Change 

in Control without satisfying the requirements of Article 27. For 

the avoidance of doubt, the novation or modification of this 

Agreement which necessitates the splitting of this Agreement into 

multiple contracts as may be necessitated by change in trading 

regime shall not be construed as Transfer or Change in Control 

event. 

29.3. Notice of Early Termination 

 

Without prejudice to any of its other rights in this Agreement, the Party 

giving the notice of early termination under this Article 29.330.3 shall 

specify the basis for early termination and a termination date not less than 

[  ] Days after the date of the notice of early termination. Unless before 

such specified date for early termination of this Agreement, the Party 

receiving the notice of early termination remedies or cures the specified 

basis for early termination or disputes such early termination and initiates 

resolution of the Dispute pursuant to Article 29,30, this Agreement shall 

end on the date designated in the early termination notice.  

29.4. Without prejudice to Sellerôs rights under Article 4, Seller may suspend 
its obligations to make energy available under this Agreement with 

immediate effect by giving Buyer a notice of early termination pursuant 

to this Article 29.4.30.3. 
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ARTICLE 30 - GOVERNING LAW AND DISPUTE RESOLUTION 

30.1. Governing Law 
 

This Agreement shall be governed by, construed and enforced in all 

respects in accordance with the laws of the Federal Republic of Nigeria. 

30.2. Dispute Resolution 

 

Any dispute between the Parties with regard to the interpretation of the 

Market Rules, the Grid Code the Metering Code or any other regulations 

issued by the relevant Governmental Authority shall be referred to a 

Dispute Resolution Panel established under the Market Rules and shall 

finally settled in accordance with the dispute resolution procedure 

provided in the Market Rules. If parties cannot agree that a dispute is an 

interpretation issue or commercial issue, the matter will be referred to 

arbitration. 

30.3. Arbitration 

 

Subject to Articles 30.2 and 30.5, any dispute or difference of any kind 

between the Parties in connection with or arising out of this Agreement 

including the interpretation of this Agreement, its validity and any 

purported breach or termination (ñDisputeò) shall be finally settled by 

arbitration under the Arbitration and Conciliation Act Cap. A18, Laws of 

the Federation of Nigeria, 2004 and the Rules of Conciliation and 

Arbitration of the International Chamber of Commerce appended thereto, 

which Rules are deemed to be incorporated by reference into this Article 

30.3. 

30.4. It is hereby agreed that: 

30.4.1. the seat of the arbitration shall be [  ]; 

30.4.2. there shall be three (3) arbitrators, one appointed by each Party 

and the third as agreed by the Parties provided that where 

Parties are unable to agree on the third Arbitrator, same shall be 

appointed by the [  ]; 

30.4.3. the language of the arbitration shall be English; 

30.4.4. the award rendered shall apportion the costs of the arbitration; 

30.4.5. the award shall be in writing and shall set forth in reasonable 

detail the facts of the Dispute and the reasons for the tribunalôs 

decision; and  
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30.4.6. the award in such arbitration shall be final and binding upon the 

Parties, save in the event of fraud or manifest error, and 

judgment thereon may be entered in any Court having 

jurisdiction for its enforcement; and the Parties renounce any 

right of appeal from the decision of the tribunal insofar as such 

renunciation can validly be made.  

30.5. Expert Determination 

 

Where this Agreement provides that any Dispute or other matter shall be 

referred to an Expert or the Parties otherwise so agree the following 

provisions shall apply: 

30.5.1. The Expert shall be a suitably qualified person with requisite 

experience jointly appointed by the Parties and willing to act. If 

the Parties are unable to agree on the choice of an Expert within 

[ ] Days, the Expert shall upon a request in writing by either 

Party, be appointed by [  ]; 

30.5.2. Other than in the case of invoices disputed by Buyer in 

accordance with Article 17, for a period of [ ] Days after the 

appointment of the Expert or such other period as the Parties 

may agree, each Party may make such written submissions as it 

wishes to the Expert and shall simultaneously provide a copy to 

the other Party, and at the end of such [ ] Day period each Party 

shall have a period of [ ] Days to make counter-submissions to 

the Expert (with a copy to the other Party) in reply to the other 

Partyôs written submissions made during the aforementioned [ ] 

Day period provided that neither Party shall during such [ ] Day 

period make any written counter-submission which purports to 

reply to, raise or refer to, any new matters not raised or referred 

to in any submission made during the aforementioned [ ] Day 

period;  

30.5.3. At the end of the [ ] day period referred to in Article 30.5.2 

above, and no later than [ ] days thereafter, either Party may, 

with the consent of the Expert and at a time and place decided 

by the Expert, make an oral presentation to the Expert in the 

presence of the other Party commenting on or explaining 

matters previously submitted to the Expert in writing;  

30.5.4. The Expert shall render his determination in writing within [ ] 

days of the completion of the oral presentation made in 

accordance with Article 30.5.3 and give reasonable details of 

the reasons for his determination; 
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30.5.5. The decision of the Expert shall be final and binding on the 

Parties save in the event of fraud or manifest error or mistake;  

30.5.6. The Expert shall act as an expert and not as an arbitrator;  

30.5.7. The costs of the Expert shall be borne as determined by the 

Expert or, in the absence of such determination, equally by the 

Parties. 

30.6. Neither Party shall have any right to commence or maintain any legal 

proceedings pertaining to a Dispute until the Dispute has been resolved in 

accordance with Article 30.3 or 30.5, and then only to enforce or execute 

the award under such procedure. 

30.7. The Parties shall each secure that all Experts and arbitrators shall agree to 

be bound by the provisions of Article 22 of this Agreement as a condition 

of appointment. 

30.8. The Parties shall continue to perform their respective obligations under 

this Agreement during any Expert or arbitration proceeding, provided that 

the right to terminate pursuant to Article 4 on grounds different to those 

referred to an Expert or arbitrators shall not be restricted by this Article 

30.8. 

ARTICLE 31 ï GENERAL 

31.1. Conflict of Interest 

 

31.1.1. Prohibition.  No director, employee or agent of a Party or its 

Affiliates may engage in any of the following activities without 

the other Partyôs prior written consent: 

31.1.1.1. give to or receive from any director, employee or agent of the 

other Party or its Affiliates in connection with this Agreement, 

either of the following: 

31.1.1.1.1. any gift, entertainment or other benefit of significant 

cost or value; or 

31.1.1.1.2. any commission, fee or rebate; and 

31.1.1.1.3. enter into any business arrangement with any 

director, employee or agent of the other Party or any 

Affiliate of the other Party (other than as a representative 

of the other Party or the Affiliate of the other Party). 

31.2. Reporting Violations and Reimbursements.   
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 A Party shall immediately notify the other Party of any violation of 

Article 31.1.1 or of the occurrence of any event prior to the Execution 

Date which, if it had occurred after the Execution Date, would constitute 

a violation of Article 31.1.1  In addition to any other remedies to which 

the other Party may be legally entitled, the Party in violation of Article 

31.1.1 shall reimburse or issue a credit to the other Party equal to the 

value of the benefit received by or given to the director, employee or 

agent of the other Party or any of its Affiliate as a consequence of that 

violation or event. 

31.2.1. Termination.  Prior to the Effective Date, the non-violating 

Party may, at its sole option, terminate this Agreement with 

immediate effect for any violation of Article 31.1.1. 

31.2.2. Audit Rights.  A Party may audit the relevant records of the 

other Party and of any director, employee or agent of the other 

Party or its Affiliates for the sole purpose of determining 

whether they have complied with Article 31.1.1. 

31.3. The provisions of the preceding Article 31.2 shall not apply to: 

31.3.1. Partyôs performance which is in accordance with Applicable 

Laws or policies of any Governmental Authority; or 

31.3.2. a Partyôs acquisition of products or services from an Affiliate, or 
the sale thereof to an Affiliate, made in accordance with this 

Agreement. 

31.4. No Reliance 

 

Each Party affirms for itself and its Affiliates that in entering into this 

Agreement it has not relied on any representation or warranty or 

undertaking which is not contained in this Agreement. Without prejudice 

to any liability for fraudulent misrepresentation or fraudulent 

misstatement, either Seller or Buyer shall not be liable for and shall have 

no remedy for any misrepresentation or untrue statement unless and to 

the extent that a claim lies under this Agreement.  

31.5. No Partnership 

 

Nothing in this Agreement, in any document referred to in it or in any 

arrangement contemplated by it shall be deemed to create a partnership 

between the Parties. The signing, completion and implementation of this 

Agreement shall not be deemed to empower either Party to bind or 

impose on the other Party any obligations to any third Parties or to pledge 

the credit of the other Party. 
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31.6. Further Assurances 

 

The Parties shall undertake all further acts and execute and deliver all 

further instruments, deeds and documents as shall be reasonably required 

in order to perform and carry out the provisions of this Agreement.  

31.7. Waiver of Sovereign Immunity 

 

Each Party recognizes and acknowledges that this Agreement constitutes 

a commercial transaction, and that its rights and obligations under this 

Agreement are of a commercial and not a governmental nature. To the 

fullest extent not prohibited by any Applicable Law, each Party hereby 

irrevocably waives on behalf of itself and its assets, any and all 

immunities from jurisdiction, from enforcement and for any other 

purpose whatsoever. 

31.8. Waiver 

 

No waiver of any term, provision or condition of this Agreement shall be 

effective unless it is in writing and signed by the waiving Party. 

31.9. The waiver of any term, provision or condition of this Agreement or of 

any action pursuant to this Agreement on any occasion shall not 

constitute a waiver of:  

(a) any other term, provision, or condition of, or action pursuant to, 

this Agreement; or 

(b) such terms, provisions or conditions of, or actions pursuant to, 

this Agreement on any future occasion. 

31.10. No Third Party Beneficiaries 

 

The interpretation of this Agreement shall exclude any rights under 

legislative provisions or court made law conferring rights under a 

contract to Persons not a party to that contract. 

31.11. Severability 

If any provision of this Agreement is finally determined to be illegal, 

invalid, void or unenforceable under any Applicable Law, then such 

provision shall be deemed to be deleted and the remaining provisions of 

this Agreement shall continue in full force and effect and if necessary, be 
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so amended as shall be necessary to give effect to the spirit and intent of 

this Agreement to the extent possible. 

31.12. Variation 

This Agreement shall only be amended or modified by a written 

instrument duly executed by the Parties. 

31.13. Notices 

Except for communication in accordance with the Operating and 

Dispatch Procedures, any notice or other communication to be given by 

one Party to the other under or in connection with this Agreement shall 

be given in writing and may be hand delivered or sent by prepaid mail or 

facsimile to the recipient as specified below or subsequently notified 

from time to time. Any such notice or communication shall be deemed 

received upon hand delivery, or five (5) Days after posting, or if sent by 

facsimile upon confirmation of uninterrupted transmission by a 

transmission report provided that any notice given by facsimile shall be 

subsequently confirmed by letter sent by hand or post, but without 

prejudice to the original facsimile notice if received in accordance with 

this Article 31.13;2  

(a) For Seller: 

[   ] Limited 

[ǒ]; 

Facsimile 

Attention: Managing Director 

 

(b) For Buyer 

[   ] Limited 

[ǒ]; 

Facsimile  

Attention: Managing Director 

 

 

31.14. counterparts 

This Agreement may be executed in any number of counterparts and each 

such counterpart shall be deemed an original Agreement for all purposes; 

provided that no Party shall be bound to this Agreement unless and until 

both Parties have executed a counterpart. For purposes of assembling all 

counterparts into one document, [  ] [insert Seller or Buyer] is authorized 

to detach the signature page from one or more counterparts and, attach 

each signed signature page to a counterpart. 

31.15. Entire Agreement 



Model Contract for New Generation DRAFT 0.5 October 2008 

 

60 

 

This Agreement contains and expressly refers to the entire agreement 

between the Parties with respect to its subject matter and expressly 

excludes any warranty, condition or other undertaking implied at law or 

by custom and supersedes all previous agreements and understandings 

between the Parties with respect to its subject matter and each Party 

acknowledges and confirms that it does not enter into this Agreement in 

reliance on any representation, warranty or other undertaking by the other 

Party not fully reflected in the terms of this Agreement.  
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement in 

the manner hereinafter appearing, the day and year first above written. 

The Common Seal  

of the within named  

[   ]  LIMITED (seller)  

has been affixed hereto 

In the presence of:  

 

 

 

____________________              _____________________ 

 DIRECTOR             SECRETARY   
 

The Common Seal 

of the within named  

[   ] LIMITED  (Buyer) 

has been affixed hereto 

In the presence of:  

 

 

 

 

____________________              _____________________ 

 DIRECTOR             SECRETARY   
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SCHEDULE 1 [DESCRIPTION OF SELLERôS PLANT AND 

FACILITIES] 

 

This schedule will include description of the generating station to be constructed 

and an overview of physical plant and equipment, its capabilities and facilities, 

including: 

 General description and number of the units (by type) and station 

configuration 

 Technical Parameters relating to each unit and station operation ï starts, 

shutdown, ramp rates etc 

 Guaranteed, Derived and Associated Parameters for each unit 

 

The schedule may also optionally contain details and descriptions of the 

following: 

 Guaranteed Parameters  

 Guaranteed Performance Levels link to O+M 

 Definition of the physical site and the surrounding areas including fuel 

handling areas, pipelines etc marking responsibilities and ownership 
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SCHEDULE 2 [PLANT COMMERCIAL OPERATIONS TESTING  

PROCEDURES] 

 

This schedule will include all necessary actions for the testing of the plant to 

ensure compliance with the stated technical and commercial parameters as 

stated in this document and agreed post commissioning tests and acceptance.  

The schedule will include:  

 Detailed test procedures specific to the plan as describes in Schedule 1 

 Communication process between Buyer and Seller 

 Appointment of Expert witnesses 

 General statements for the requirements of staff and equipment 

availability 

 Details of the Buyer attendance 

 Definition of the plant Steady state conditions 

 Test validity and conditions 

 Determination gas heating value and other gas quality issues 

 Auxiliary load present and how this will affect the tests 

 Reporting and acceptance of the tests 

The details of the tests to be completed may be included in this schedule but 

more likely will be detailed in Schedule 3 ï Test Procedures.  Schedule 3 will 

include details of the commissioning/acceptance tests and those required for the 

duration of this contract. 
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SCHEDULE 3 [TEST PROCEDURES] 

 

This schedule will contain the detail of the test procedures necessary to prove 

the key contract variables relating to Availability, Available Capacity, Available 

Capacity Outcome and Availability Test Retrospective Period] 

In addition this schedule may also contain details to describe the tests to be 

performed on the unit prior to and during commercial operation of the station 

and allocation of costs and responsibilities, procedures to include: 

 Proving the unit and station operation after commissioning and during 

operational life time 

 Seller shall develop detailed test procedures which shall be based on the 

requirements of the relevant agreements 

 In the event of any dispute Detailed Test Procedures, the dispute shall be 

referred to an Expert  

 Testing procedures to include: 

o Steady state conditions 

o Determination of gas heating value 

o Auxiliary load 

o Reporting and acceptance 

o Amendments to the detailed test procedures 

 

General Statements 

For each Test carried out under this Agreement, the Seller shall: 

 provide all equipment and personnel required to carry out that Test; 

 provide the Buyer with  notice, 

 promptly notify the Buyer of the results of that Test, and 

 complete the Test in accordance with the Detailed Test Procedures as 

specified  

 

Tests will be performed to confirm: 

 Available Capacity,  

 Available Capacity Outcome 

 Availability Test Retrospective Period] 

 Capacity and Installed Net Heat Rate  

 Additional Monitoring Tests  
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Operating Gas utilised in the carrying out of any Tests shall be invoiced to the 

Buyer 

Performance Tests 

For each Contract Year Seller shall carry out the Performance Tests as 

described: 

The schedule will include arrangements to: 

 Schedule of Performance Tests 

 Reschedule of Performance Tests 

 Allocation of Costs of rescheduling Performance Tests 

 Performance of Additional Monitoring Tests 

 Re-perform Annual Performance Test 

 Handle of Disputes 
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SCHEDULE 4 [CONTRACT INDEXATION] 

Not used in main text 

This schedule will describe how the various algebraic elements of the contract 

prices are to be indexed through the years of the contract, including indices to be 

applied to the appropriate elements and the sources of the indices, including: 

 Base contract price variables 

 Indexation Formula for each contract variable (capacity/energy/AS) etc 

with full specification of the basket of indices, their source and the 

method to be adopted to calculate any annual or  monthly etc 

 Indexation of capital charge, fixed operating charge, variable operating 

charge 

o Base Capital Charge 

o Fixed operating charge 

o Variable operating charge  

o Application of Indices relating to FOC & VOC  

o Definition of elements such as Labour Index, Materials Index,  

CPI, PPI etc 

 

 Indexation of insurance contribution  

o Base insurance contribution  

 Indexation of operational heat rate cap value  

 Indexation of limitation of liability  

 Indexation for determination of other applicable elements 

 Indexation of additional start fee Changes in the indices 
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SCHEDULE 5 [FORMS ï DAILY STATEMENTS, MONTHLY 

REPORTS, INVOICES] 

This schedule will describe the format and timing of the invoices and statements 

that will be issued by Seller and the Buyer to cover all items chargeable under 

the agreement and their reconciliation. 

Prior to Commercial Operations 

 As required under testing and commissioning but to include: 

 Capacity Charges 

 Energy Charges 

 System Support Services etc 

 

Forms of the statements to be agreed and an example to be included in this 

schedule, but must contain sufficient detail for each party to replicate any of the 

calculations.  The exact form of the invoice is dependent on the services 

provided under this agreement, but is likely to include: 

Post-Commercial Operations Date  

Buyer to invoice:  

 Monitoring Tests 

 Incremental costs of relevant tests and additional costs 

 Availability Payment  

 Operational Availability  Performance Adjustment  

 Heat Rate Performance Adjustment  

 Non-performance of Mandatory Ancillary Services  

 Market related charges 

 Monthly Insurance Contribution  

 Costs or charges payable by the Seller 

 Expert Costs  

 Costs of Arbitration determined  

 Reconciliation from previous months 

 

Seller to invoice:  

 Costs of Rescheduling Performance Tests  

 Incremental costs relating to additional Monitoring Test  

 Costs incurred in relation to pursuing claims under the Connection 

Agreements  

  Availability Performance Adjustment  
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 Operational Heat Rate Performance Adjustment  

 Additional Load Change Fees  

 Start Fee per Generation Unit  

 Extra Load Changes Fee  

 Costs for maintaining a house load associated with performing Hot Starts 

and Warm Starts  

 Costs related to the Expert  

 Reasonable costs of communication links and interfaces with the System 

Operator and the Market Operator 

 Payments, charges and cost payable to the buyer 

 Charges for non-performance of Ancillary Services 

 Other system related charges e.g. Balancing charges  

 Costs for the verification of Metering Equipment  

 The Monthly Amount ï energy and availability 

 Costs of physical damage caused to the Plant by Off-spec  

 Capital Charge and Fixed Operating Charges 

 Variable Operating Charge  

 Cost of accountant  

 Expert Costs as required 

 Costs of Arbitration determined  

 Any interest payable  

 Any reconciliation from previous months 

 Other amount due under this Agreement. 
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SCHEDULE 6 [OPERATING PARAMETERS]PARAMETERS] 

This schedule describes the physical attributes of the plant at varying times 

during its operation and allows for degradation over the operating periods. 

Capacity and Efficiency Adjustment Factors 

 Correction Curves required for the station operation ï link to the O+M 

 Capacity Degradation Adjustment 

 Capacity Temperature Adjustment 

 Efficiency Degradation Adjustment 

 Efficiency Temperature Adjustment 

 Part Load Efficiency Adjustment Factors 

 Efficiency and performance adjustments 

 

Performance Adjustments  

 Calculation of installed capacity performance payment  

 Calculation of operational capacity performance adjustment  

 Annual target capacity  

 Calculation of installed heat rate performance adjustment  

 Calculation of operational heat rate performance adjustment  

 Annual target heat rate based on the Lower Heating Value of the 

Operating Gas 

 Calculation of availability performance Adjustments  

 Calculation of annual actual availability annual target availability  

 

Agreed performance termination criteria  

 Net Available Capacity 

 Operational Heat Rate 

 Average Availability 

 

Operational Parameters stated as: 

 Cold Start - Time required from "Ready to Start position"* to Plant base 

load 

 Warm Start - Time required from "Ready to Start position" to Plant base 

load 

 Hot Start - Time required from "Ready to Start position" to Plant base 

load 

 Cold Start - Time required from "Ready to Start position" to base load for 

single unit 
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 Warm Start - Time required from "Ready to Start position" to base load 

for single unit 

 Hot Start - Time required from "Ready to Start position" to base load for 

single unit 

 Shutdown time from base load, minimum time from completion of 

shutdown to commencement of subsequent start-up 

 Minimum stable generation gross load ï full Plant (to comply with 

emissions requirements) 

 Minimum stable generation gross load - single train (to comply with 

emissions requirements) 

 Run-up ramp time (GT in hot condition) for load changes between 

minimum stable generation and maximum generating capacity 

 Maximum gross inductive reactive power @base load (lagging) 

 Maximum gross capacitive reactive power@ base load (leading) 

 Stable frequency generation (@ rated voltage) 

 Peak loading capability 

 Voltage range (@ rated frequency) 

 

 

Correction Curves  

Correction curves to be included for the purposes of correcting Net Heat Rate 

and Net Available Capacity: 

 Output and Heat Rate versus Ambient Air Pressure 

 Output versus ambient wind speed 

 Output versus Ambient Air Humidity 

 Heat Rate versus Ambient Air Humidity 

 Output versus Grid Frequency 

 Heat Rate versus Grid Frequency 

 Output and Heat Rate versus Gas Sulphur Content 

 Output and Heat Rate versus Terminal Fuel Gas 

 Conditions (Gas Supply pressure and Gas Supply temperature) 

 Output versus Gas Lower Heating Value 

 Heat Rate versus Gas Lower Heating Value 

 Gas Turbine Generator Loss (Power Factor correction) 

 Steam Turbine Generator Loss (Power Factor correction) ÅOutput and 
Heat Rate  
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SCHEDULE 7 [INSURANCE PROGRAMME] 

This section is to provide the required details of all necessary insurances as 

outlined in the main agreement. 

Section to include details of all insurances necessary to be arranged by the plant 

to ensure the commercial value of the plant is protected. 

Seller to insure the Plant in the commercial market with Reputable Insurers 

against any physical loss or damage (subject  to  standard market exclusions)  

for the  full  replacement value of such Plant  

In addition it may include details relating to: 

Use of insurance proceeds for reinstatement of the plant. Buyerôs approval for 

use of the balance of the insurance proceeds. 

The credit rating of a Reputable Insurer and the right of the Buyer to replace  

such  insurance  with  replacement insurance with a Reputable Insurer.  

And  

Provision of insurance certificates 

No  later  than  XX (XX) Days  prior  to  the  commencement of  insurance  for  

each  risk  (as specified in the applicable insurance policy) and annually at 

renewal, the Seller shall: (a}  provide  the Buyer with  certified  copies of 

original  insurance certificates evidencing the policies and endorsements  and  

notify the Buyer of any changes  to such policies from time to time. 
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SCHEDULE 8 [PLANING, NOMINATION AND DISPATCH 

PROCEDURES] 

 

This needs to also cover must take operation. 

This section will describe how the station is to make nominations to the various 

interested parties (Buyer, SO, MO, Gas Suppliers) to enable commercial 

operation of the station within the physical state of the grid system.  The plant 

will also be required to provide longer term operational plans to the various 

parties including availability declarations, and changes to plant capability. 

 Nominations Procedures 

 Timetable for Nominations and Notifications of Capacity, Electricity and 

Fuel/Gas 

 Month-Ahead Availability Estimates and outage planning 

 

Daily and Intra-Daily Nominations  

Assumed that ñGate Closureò will be defined in the Market Rules.  Seller will 

make necessary bids: 

 not later than [X] half hours before Gate Closure of the Market  bids on 

each Day 

 At any time up to [X] minutes before Gate Closure for any contract 

markets or  Ancillary Services market,  

 

Seller will make following declarations: 

 the Availability Declaration for the Programming Period for the day 

ahead to the Buyer 

 advise the Gas provider of the volume of Operating Gas requirements  

corresponding to that Availability Declaration.  

 Any revised  Availability Declarations to the Buyer 

 advise the Gas Provider of the volume of Operating Gas  requirements 

corresponding to the revised Availability Declaration.  

 

Buyer to respond to availability declarations and Daily Despatch Notice to 

Seller containing contracts notice for the Period for the day ahead in accordance 

with the Availability Declaration or revised Availability  



Model Contract for New Generation DRAFT 0.5 October 2008 

 

73 

 

Seller shall submit to the Market Operator (with  copies to the Buyer), contract 

notice for the Period for the day ahead in accordance with the Daily Despatch 

Notice or the Default Daily Despatch Notice, whichever is applicable.  

SCHEDULE 9 [COMMERCIAL METERING]METERING] 

This schedule will provide the technical detail as outlined in Article 13 

 

General statements may include: 

To enable the output of the station to be accurately monitored and recorded for 

purposes under the agreement and the applicable operating codes and 

procedures, including the Measurement Tolerance (error measurement) 

Prior to the Commercial Operations Date the Seller shall, at its own cost, select 

and install at appropriate locations appropriate measurement instrumentation 

and shall develop and implement operational procedures (including 

maintenance, replacement, calibration and verification of the measurement 

instrumentation) so that the Measurement Uncertainty as to both Net Available 

Capacity and Net Heat Rate is lower than or equal to zero decimal zero zero XX 

(0.00XX).  

 

Methods to define  

Á Determination of Available Capacity, and  

Á Determination of net heat rate  

 

Other issues: 

Á Notification requirements  

Á Failure to achieve the Measurement Uncertainty  

Á Dispute on Measurement Uncertainty 

Á Metering equipment 

 

Measurements: 

All volumes of Natural Gas delivered under this Agreement will be at the Gas 

Delivery Point, be measured (in kWh) and its composition determined both in 

accordance with the requirements of this Agreement or the National Transport 

System, whichever is more onerous.  

All Electrical Energy and Ancillary Services delivered under this Agreement 

shall, at the Electricity Delivery Point, be measured in MWh and MVAR 
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respectively, in accordance with the requirements of this Agreement or the Grid 

Code and the System Operator, whichever is more onerous. 
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SCHEDULE 10 [MAINTENANCE SCHEDULES] 

 

Additional detail is required in this section, as a start: 

For each year of the Contract Duration a list of the planned  outages for each 

plant item, their duration and effect on availability will be provided by the Seller 

to the Buyer [one] month prior to the start of the contract year.   This data, 

together with the expected Forced Outage Rate will be used to calculate the 

annual expected availability .   

It may be appropriate for this schedule to define the maximum duration of each 

outage for each element of plant (in the case of CCGT, GTs and STs) during the 

contract year and any periods during the year which the Buyer would not permit 

planned outages to occur. 

The planning of all outages, their acceptance by the Buyer (if appropriate) and 

the effect on the monthly and annual availability values should be tabled at and 

approved (or within a X days) at the monthly contract review meetings [ï check 

that such meetings are to be held]  
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ANNEX 1 [INDUSTRY DOCUMENTS] 

 

States the industry documents that are to be referenced by the agreement and 

those to which the plant must adhere regarding safe and prudent operation. 

 Relevant industry documents 

Regulatory documents and compliance requirements 
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ANNEX 2 [PRELIMINARY CONSENTS] 

 

Annex to ensure all preliminary work is undertaken to meet the declared 

commissioning date and subsequent commercial operation, to include the 

completion of the following items: 

 Authorise the setting up of the Plant.  

 Environmental Impact Declaration  

 Activity Licence for the Plant  

 Works Licence for the Plant  

 Request for access of the electricity generated by the Plant to the 

transmission grid  

 Request for connection of the power line carrying the electricity 

generated by the Plant to the transmission grid r 

 Technical contract of access to the transport network  

 Preliminary authorisation to set up a power line from the Plant to the 

access point to the  

 Gas interconnection agreement in respect of the Plant  

 Confirmation of main water network and connections are in place.  
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ANNEX 3ï [SITE PLAN] 

 

 General arrangements  

 Substation layouts 

 Electricity delivery point  

 Gas delivery 
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ANNEX 4 [CERTIFICATE FOR CONDITIONS PRECEDENT] 

 

Copy to be included 
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ANNEX 5 [CERTIFICATE FOR THE PLANT] 

Copy to be included 
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ANNEX 6 [CERTIFICATE FOR THE CONNECTING TRANSMISSION 

LINE] 

Copy to be included 
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ANNEX 7 [CERTIFICATE FOR THE CONNECTING GAS PIPELINE] 

Copy to be included 

 

 


